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This work is an attempt to rodueo the statute aiul ease 

law of carriers bv laiid into a code or sc'ru's of artieli'S. 

«. ' 

The writer orij^'iiialk' intended to coniine the articles 
themselves entirelv to princi})les, and to make a scien- 
tific treatise on this pai’ticular brancli of the law of 
bailments; but he found tliat to carry out this principle 
strictlv would bo to make the work far less useful to 
those interested in tlie law relating’ to the transit by 
I’ailway of merchandise and iiassengers, and therefore it 
is that many of the articles, though important in them- 
selves, arc onlv examples of a principle contained in a 
previous article. To this extent the Avriter has laid him- 
self open to the objection of not having given elfect to 
the dictum of Lord Mansfield, set out on the title page 
of the book. For the same reason, in many of the 
articles dealiim' with statutorv enactments, the verbatim 
words of the Act of Parliament are set out instead of 
the effect of them. 

Whether this branch of mercantile law is capable of 
codification is a matter upon which there must be a 
diversitv of opinion. If codification is ever thoug'ht 
feasible or desirable, the writer is ambitious enough to 
hope that this Digest may afford facilities for that 
operation. At ail events, hy throwing the wholt^ law of 
-carriei’s by laud into a systematic form, it enables the 
law reformer to criticise it as a whole, and to appreciate 
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the nature and effect of the amendments which it may 
require. 

It will be found throug'hout the book that there are 
frequent references to decisions in the American Courts. 
Xo treatise on the law of carriers would be complete 
unless it contained references to cases decided in the 
United States. 11 ic enormous distance between the 
different towns in that country has made this branch 
of the law one of extreme importance thcrCj and the 
treatises of Story and Angell on it are held in reverence 
bv lawyers throughout the world. 

The ^criter hopes a gema-ous allowance will be made 
for shortcomings, as the lu’ancli of law dealt ydth con- 
tains somewhat intricate questions connected with the 
receiving and forwarding of traffic, and the equal treat- 
ment of the public by railway and canal companies. 

The liailway and Canal Traffic Act, 1888 , is set out 
in the A])pondix, and noticed in the text. 

The writer has not dealt with the practice before the 

Xvaily and Canal Commissioners, as the procedure is 

not ^ et settled * and he intends hereafter to devote a 
separate work to the sulqect. 

i In yiitci desires to acknowledge valuable assistance 

in leiision of the proofs which has been rendered to him 

by his friend, Mr. Yauhorougu Andersox, of the North- 
Uastern Circuit. 


W. II. M. 
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,, 49 ,, 11 from bottom, _/<^)‘ ” 3” Bos. 6z Pul., read ” 2.” 

,, oo, last 2 lines, (,nut the words “As to parliamentary trains, see 7 tfc 8 Viet. 

c. 8.3, s. 10.” 

,, 86, line 8, ybr “ Comhs v. Brisiol By, C'o.. 3 H. <S: 1,” read “ Coombs v. Bristol 

t.y dCx. 11 y. f 'o.f 3 ri, tS; N. 510.” 

,, 87 ,, 20, ybr “ Garrett v. H'illait,'^ read “ Garnett v. IVillan.''^ 

,, 143 ,, 11, omit the words “and IG.” 

,, 180 ,, 9 from bottom, ybr Commercial Cod'' read Aberdeen Lime Cod' 

?» 200 ,, 11 ,, for '•'^Sijmcsx, Chaplain''' read Syms \ . Chaplind' 

,, 228, last line, for “ 203,” read “ 205.” 

,, 39G, for Article “ 313,” read “ 312 and for jVrticle “314,” read “ 313.” 

,, 483, line 12 from bottom, /or “8 &: 9 Viet,” read “ 9 & 10 Viet.” 

M 490 ,, 9 ,, for “c. 23,” read “ o. 93.” 




Part I. 

CAKRIERS OF GOODS BY LAND, GENERALLY. 


CHAPTER I. 


CARRIEUS WITHOUT HIRE. 

1 . If a person imdortakcs to carry ^'oods tor anotlior 
f^'ratuitouslv, lie is bound to use diligence in doing so, 

t) ^ ^ , 

but not in so liigli a degTee as one wlio receives pay- 
ment ; lie is only liable for gross negligence. 

Tlie liability of tlie carrier vitlioiit reward is derived from his 
iindertaldng, which, being gratuitous, excuses him in the absence 
of that aggravated degree of negligence which is called gioss 

negligence. 

The reason given by Sir AVilliani Jones in his work on Railnients 
why actions against gratuitous bailees have been so rare is, that it 
is very uncoiiiinon for a person to undertake any office of tiouhle 
without compensation. “Tut, perhaps,’ says Story, a laige 
survey of human life might have furnished a nioie chailtahle 
interpretation of this ahsenco of litigation ; first, because, from the 
great facilities of a wide and cheap intercourse in modern times, 
there is the less reason to burden friends with the execution of such 
trusts ; and, secondR, because, in cases of loss, there is an extremo 
reluctance on the part of bailors to make their friends the ^dctilns 
of a meritorious, although it may bo a negligent, kindness. ’ (See 
Story on Bailm,, Chap. VI.) 

M. - <c. V 


Chap. I. 
Art. 1. 






If, 








Tin: LAW OF iJAHRlEllA, 


3, Prirnn facie a aTatuitous aaiTier of goods for 
aiiotlici’j Avlio kuc|)s tliciii "witli tlic sanic care tliat lie 
keeps Ids own of the same dcscviptitai, is not guilty of 
gross negligence ; but this presumption may be re- 
pelled l)y evidence of actual negligcneej or of conduct, 
Avhich, though applied to Ids oavu goods as ^vcll as to 
those of the Ixiilor, would bo deemed negligence in a 
man of ordinary prudence. {Traci/ Mason, 

132.) 

In considering what is gro-'S negligence, the nature 
and Aodue of the property delivered to a carrier to be 
carried gratuitously must be considered, 

In the case of a carrier, Avho is a person wlio holds 
himself out for the careful and skilfid performance of 
a particular duty, gross negligence seems to include 
the want of that naisonable care, skill, and expedition 
whicli may pro[)erly bo expected from a person so 
ludding himself out, and his servants. {Beal v. S. Devon 

Il/j. Co., 3 IL & C. 337; 11 L. T. N. S. 184.) 

VoY all practical xturposes the rule may be stated llms : — That 
the failure to exercise reasonable caro, skill, and diligence is gross 
negligence ; tliat what is reasonable vaiies in the case of a gratuitous 
bailee and that of a bailee for hire ; tliat from the former is rea- 
sonably expected such care aid diligence as persons not specially 
conversant with the carrying business ordinarily use in their own 
affairs, and such skill as ho has ; but from the latter sucli care and 
diligence as are usual in persons who are so specially conversant, 
or, in the absence of usage, are to bo expected by analogy to the 
ordinary and usual course of such business, and such skill as he 
undei takes to have, namely, the skill usual in the business for 
which he receives payment. {10.) 

Gross negligence’^ is the failure to exercise reasonable cai’e, 


rAiiiuJ-ns ivjTiKn'T mui:. 


SKiii, anci aiii<ronot\ (Seo notes to v. 1 Smith s 

L. C., and Chit, .'i T. \K) 

Where a person dr^os not eairy hn* liirc lie is hound to tako 
proper and prudent care of that ^vluL•h is committed to him; and 
if he ascertains that the article is of great value, he is hound to 
watch with groat care and diligence.'* (Cer Lord Lllcnhorough in 
JVelsoii V. Jfdcuifoslt^ 1 Stark. N. Ih '2d7.) 

If the subject -mat ter of the hailment consists of living animals, 
such as oxen, horses, or sheep, the degree of care to he exercised hy 
a carrier must he consistent with the character of the trust and the 
nature of the property. (Angell, 24.) 

In Tracy v. ^Vood {^apra)^ it was held that gross negligence is to 
be considered with reference to the nature of tlie goods delivered 
to a bailee without reward, and that if money is delivered, it is to 
bo kept with more care than common property. 

In Lord v. 2UdIaud UaiL Co. (L. 11. 2 C. V. 344), AVilles, J., 
said: “Any negligence is gross in one who undertakes a duty and 
fails to perform it. The term ‘ gross iiegligencG’ is applied to tho 
case of a gratuitous hailoo, who is not liable unless he fails to 
exercise the degree of skill which ho possesses.” 


3. If a person gratiiitously undertakes to carry 
goods to the Lest of his skillj when Ills situation or 
profession is sueli as to imply skill, an omission to use 
that skill is imputable to him as gross negligence. 
{S/nells V. Blaclchurne, 1 Black. 11. 158.) 


This proposition is not an exception to Article 1, viz., that 
gratuitous carriers are liable for gross negligence only, since iu the 
case of a skilled person that may be considered gross negligence 
which in an ordinary unskilled person would he only a slight 
want of care. (See 7f7^c/i v. Lrct/, 11 5[. W. 113.) 

4 . If n person undertakes to carry goods safely, he 
is responsible for any damage they may sustain in the 

B 2 


' ) 


Chnp. 1. 
Alt. 
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THE LAW OF OAlilllERS. 


Chap. I 
Art. 4. 


carriage, tlirougli his neglect, tlioiig'li he was not a 
common carrier, and was to have nothiiie; for the 

carnage. {Corjg^ v. Bernard, 1 Smitli’s L. C.) 

l-liis Aiticle forrijS part of a general proposition in the law of 
piiiicipal and agent, A^'liich has been stated in the following words, 

confidence induced by undertaking any service for another 
is a sufficient legal consideration to create a duty in tlio perform- 
ance of it. (See ShiUihecr v. Gign, 2 M. W. 14d.) 

5. A person wlio carries goods gTatuitoiisly, as a 

general rule, is excused from liability wlicrc their loss 
is occasioned bv theft. 

If tliGrc bo groat suspicion attending tlio circunastancos under 

wbicli tlie theft is alleged to liave been committed, a jury would 

bo inclined to disbelieve tlie theft, and treat tlie loss as unaccounted 
for. (Chit. & T. 1.3.) 

6 . A gratuitou.s carrier has, by reason of tlio bail- 
ment and liis po.s.scs.sion of tlio good.s cntru.sted to him, 
such a special property or interest in the goods a.s 
Avill enable him to bring an action against a wrong- 
doer for an injury to the good.s. 

If such a carrier violate the terms of the bailment upon wliic-li 
be received the goo.ls, the case would bo otherw ise. (.V/Vr.~, v Cattle 

to book for London at tlio ofTioe of the defendants, common 
canicis. The plamtift, instead of obeying bis instructions, put 
le parcel into bis bag, intending to take it to London Liniself. 

10 c endants having lost the bag, it was held that the plaintiff 
cou no recover damages from them in respect of the parcel. 

7. A gratuitous carrier has no lien or rio-ht to 


detain goods entrusted to him until he Le 


as received 
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CAJUilL'ns WITHOUT IIlPiE, 


payment of tlic ex])cn5ics he may liayo incurred in chap, i, 

^ ^ ‘ Art 7* 

reference to bucli a'()ods. 


But if he must necessarily incur expenses in the execution of 
the commission entrusted to him, lie has an implied authority from 
the o^vner to defray such expenses, and an action for mono}’ paid 
is maiutainahle. Tims, if a person request a friend to eari’}’ goods 
for him in a stage-coaeli to anotlier town, for which goods carriage 
hire is usually paid, a like duty to pay the liill is [U'esumed. 

(See Chit. T. 13.) 


8 . The contract of a person who contracts to carry 
goods gratuitously is muhon pactum^ and no action can 
he maintained ao'ainst him for omitting to do so. 

o o 

Lord Holt, in giving judgment in Co(jfp v. BenifuPy draws a 
distinction where the contract is exceutoiy, and says that if the 
defendant in that case had assumed to carry the goods, and had 
not done so, no action could have been maintained. 
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THE LAW' OF VAnniEUS, 


CHAPTEK II. 

PRIVATE CARRIERS FOR HIRE. 

^rt. 9.^ person carrying for hirCj v^lio does not come 

within the definition given in Article 19 of a common 
carrier, is a private carrier. 

A pii\ate carrier lias been defined to bo a person whose trade is 

not that of conveying* goods from one person or place to another, 

but "wlio imdortakes upon occasion to cany the goods of another 

and iccoi^cs a reward for so doing. (See Browne on Carriers, 

29 .) 



s) 

ial 


10 . A common carrier (^with certain 
may hcconic a jR'ivatc carrier for hire by'^ a 
acceptance limiting his liability as a carrier. 

See poHt^ Chap, YI. ; and also Angell, 47. 

Befoie the Caiiicrs Act, ISdO, common carriers might become 
prhate caiiiers foi hire by a public notice limiting their liability, 
of which the ovmer of the goods had knowledge. (Po-sY, Chap. YI.) 

r T ^ laihvay company may limit the extraordinary 

la 1 1 y IN ich the law imposes upon them as common earners, so 

as to occupy the position of a private earner for hire, see pod. 
Chap. XI. 

n. A private carrier for hire is hound to use 
oiAmary dilio-enco only with regard to the goods. 

8 Car. 

i ^ I * ) 


ruiVATK ( 'J /tV, '//•;/; s 111111: 


In the latter case Lord Abingor said: “If a man agrees to 
caiTy goods for liire, altbougli not a common carrier, ho tliorohy 
agrees to make good all losses arising from tlie nogligonco i f Ins 
servants, although ho would not he lialile for losses h)' thie^'es or 
any taking ly’ force.'’ (Seo Story on Bailin. and Angoll.) Iho 
very occurrence of loss or damage to the goods delivered to a 
private carrier for hire appears to be cogent evidence of vant of 
care. {JIackcuzic v. Coj\ 0 Car. & P. t)d2 ; Jlos^ Jl/ily 3 C. B. 
877.) But in most cases it is a question of fact for a jury whether 
ordinary diligence has been used v. 0 !Mooio (C. 1 ■), 

469 ; Bcck/brd v. Cruturll, 5 Car. & B. 242 ; Bnl: v. 10 

East, 244) ; and depends much upon particular facts and circum- 
stances, the nature and value of the property, e^c. (Ihdhr x. 
Jachson, 10 M, e'e W. IGl ; Green v, lloUiuijmorth, 5 Dana. 170.) 

12. The ordinary diligence to ^vhicll a private 
carrier for hire is hound, is such diligence as every 
prudent man commonly takes of his oven goods. 

See notes to Article B3. 

13. A private carrier for liirc is not liable for 
“losses by thieves or by any taking l.)y force.” 
( Brind V. Dale, 8 Car. & P. 207 ; .see note to 

Article 11.) 

In tlio civil law a distinction was made between a public palpable 
robberj' by force and a secret theft or purloining of goods. In the 
one case the bailee relieved liimself from responsibiUty for the loss 
by proof of the mere fact of tlie robbery. In the other ease he 
was hound to make good the loss unless he could show that he had 
taken the greatest care of the thing cnti-nstcd to him, and that it 
had been pmloincd notwithstanding every precaution for its safety. 
(Yin. Com. ad Inst. lib. 3, tit. 15, § 5; Pothier, Pret a Usage, 
Art. 53 ; Rohinson v. Ward, By. M. 276, n. {a) ; Pky v. Steamei 

New World, 1 Cal. 348.) 


Cbap. II 
Art. 11 . 
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THE LAW OF CARRIERS. 


Chap. II. 
Art. 13. 


Tli0rG fiTG cfiSGS in wlticli it lifts liGcn liclcl tlifit n loss 1)^ sGcrGt 
pmioiniiig of goods in tlie hands of a carrier for hire prima facie 
evidence of a -u'ant of ordinaiy diligence, and this presumption the 
carrier must rehut hj’ showing that he had taken ordinary diligence, 
or, in other words, that he had taken all such precautions as appear 
to he necessary to guard ag'ainst tho theft, {Uatchiveli v. Cooke y 
6 Taun. d76, and cases tliero cited.) 


14 , If the owner of the goods in the hands of a 
private carrier should in any way conduce to their loss 
or damage, or the loss is as likely to liave arisen from 
the misconduct of tlie owner, or his want of care, the 
carrier is not responsible for the loss or damage. 
(Angell, 48.) 

This Article should he read as controlled hy tlio two following 
ones as regards a private carrier for hire in England. 

The plaintiff gave to the defendant, a private carrier for hire, or 
a town carman, certain goods to bo taken care of and safely canted 


from one wharf to another. The plaintiff agreed to go ivith the 
caii which was to carry the goods, and to look after them, as the 
driver had explained that he could not 'W'atch both the horse and 
the goods. Upon the arrival of the cart at its destination, one of 
the parcels was missing, and the plaintiff, who had not follou'ed 
the cart, brought an action for tho loss of the package through the 
negligence of the defendant’s servant. Lord Ahinger, 0. B., in 
summing up, said: ‘‘ I take it, that if a man agrees to carry goods 
for hire, although not a common carrier, he would not he liable if 
the owner accompanies tho goods to take care of them, and was 
himself guilty of negligence, for it is a rule of law that a party 
cannot leeo^er if his own negligence was as much the cause of 
tho loss as that of the defendant. It appears that tho defendant 
lets out carts, which ply at different stands ; and if, when this 
cart was let, the plaintiff agreed to go with the goods and watch 
them, it is manifest that he did not rely solely on the defendant’s 
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3rimJ V. Duh\ 8 Car. & P. 207 ; see also White v. Chap. il. 
Wiiinisimniet Co., 7 Cush. 109.) 


servant,” {B. 


15 . If the owner goct; by tlic same eonvcyaaco as 
his goods, and has tliein placed in such a part of the 
conveyance tliat they are in liis entire control, and 
not in the control of the carrier, the duty of the 
carrier is modiiied; and in case of loss occasioned by 
want of reasonable care on the part of the owner, the 
carrier is not liable. 

See Tallcij v. C. TF. Bi/. Co.^ L. JX. 6 0. P. 44; and posty 
Art. 57, p. 49, and Chap. XYII. 


16 . If the owner of the goods deliver them to the 
carrier in such a way that they arc in the entire 
control of the carrier, the latter Avill be liable for 
them, even though the owner may exercise a certain 
supervision over their transport. 

Where the plaintiff employed the defendant to cany goods, and 
the defendant said to the plaintiff at starting, “ I will Avarrant the 
goods shall go safe,” it Avas held that the defendant Avas liable for 
any damage sustained by the goods, iiotAvlthstanding the plaintiff 
sent one of his own servants along Avith the cart to look after them. 
[Iiohinson v. JJunmorey 2 Pos. & Pul. 41G. See po^^ty Chaps. 
V. and XI.) 

17 . Although tlie degree of care required of a 
private carrier for hire extends only to the responsibility 
for want of ordinary diligence, yet that responsibility 
may be increased or diminislicd hy special contract. 

The parties to a contract of bailment may modify the terms 
ahnost indefinitely, so long as they do not attempt to exempt 
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Chap. II 
Art. 17. 


tliemselves for fraudulent acts, and the contract is not contrary to 
morals or statutory enactment. 

A contract to tow a boat, at the risk of the master and owners 
thereof,” has been held to discharge the paid contractor from 
liability for every risk arising from a want of ordinary skill. 
{Akxnmkr v. Grcoie^ 3 Ilill, N. Y. 9.) 

18 , A private carrier for liire can, by expressly 
warranting' tlic safety of the goods, as.sumo the greater 
responsibility whicli devolves upon common carriers. 
{Rohinson v. Dunmorc^ 2 Bos. & Pul. 417; Ano’ell, 51.) 

/ 7 J 

In the above case the plaintiff employed the defendant to carry 
his goods and the defendant .^^aid to the idaintiff at starting* T 
will warrant the goods sliall go safe;” it was lield that, although 
the defendant was “ not a common carrier by trade, he had put 
himself into the situation of a common carrier by his particiilai’ 
warranty.” (See also Gibbous v. United Sfafc.% Dev. Ct. of Cl. 26.) 

But even an express promise to carry goods “ safely and 
secuiob IS but the undertaking implied by law to carry them 
vith oidinai} diligence, and does not insure against losses by 
robbers or any taking by force. (2 Bl. C. 452 ; .Story on Bailm.) 
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CHAPTER III. 

COMMON CARRIERS. 


1. WJw arc Arts. 19, *20. 

2. TI7/0 are not Art. 21 . 

19 . A common carrier is a person who undertakes 
for hire to ti'ansportj from a place within the realm to 
a place within or without the realm, the goods or 
money of all such persons as think tit to employ him. 

To render a person liable as a common carrier, ho 
must exercise the business of carrying as a public 
employment, and must undertake to carry goods for 
all persons indisci'iminately, and hold himself out, 
either expressly or by course of conduct, as ready to 
engage in the transportation of goods for hire as a 
business, not merely as a casual occupation Ji((C 
vice. v. l^crnard.^ 1 Smith, L. C. ] Gishouvuc v. 

Hint, 1 Salk. 249 ; Ingatc v. Christie, 3 Car, & Kir. 
G1 ; Ansell v. Waterhouse, 2 Chit. Rep. 1 ; Nugent v. 
Smith, 1 C. P. D. 19, 423 ; 45 L. J. Ex. D. 697.) 

When the acts or conduct of the individual in the 
ordinary course of business will lead the public to 
conclude that he is carrying on the business of a 
common carriei', and when such an understanding as 
the ground of an agreement is not modified by a 
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Chap. III. 
Art. 19. 


special contract, flic individual so acting' Avill be held 
to l;c a common carrier, {ralmcr y. Grand Junction 
Had. Co.^ 4 j\I. & W. 49 ; Walker Jackson^ 10 M. & 
W. 161 ; 12 L. J. Ex. 1G5.) 

xV person mav l)e a common carrier of one tliiim\ 
M’liile lie is not a common carrier of anotlier ; but if 
he has been accustomed to carry all kinds of 2 'oods, 

o 7 

he cannot by his own free will limit his duty to one 
particular class of articles, or limit his liability to a 
responsibility for these only. {M^ Andrew v. Electric 
Telegraph Co.^ 25 L. J. C. P. 26.) 

There is no substantial difference betuTcn a earner within the 
realm and one v,'lio carries from a place in tlie realm to a place 
beyond it. [Bcnctt v. P. f). Stiaaihont Co., 18 L. J. C. P. 85; 
CiWK'Jt V. L. j\ . TW. Ih/. Co., 2‘3 L. J. C. P. 78 ; .see post, p. 48.) 

“ Every one who imdertakes to carry for anyone who asks him is 
a common carrier. Tho criterion is, whether he carries for par- 
ticular persons only, or whether he carries for everyone. If a 
man holds himself out to do it for everyone who asks him, ho 
is a common carrier ; but if ho does not do it for everyone, but 
carries for you or mo only, that is a matter of special contract.” 
(Alderson, B., in Inrjate v. ChrAfie, 3 Car. & Kir. Gl.) 

A person who holds himself out to the public to carry for hire 
IS a common carrier as much in his first trip as in any subsequent 
one. (Fnllci^ v. Bradley, 25 Pa. St. 120 ; Rlrton v. inidchraml, 

9 B. Monr. 72 ; Ktmmons v. L(ue, 8 Bosw. 213.) 

A common carrier may bo of money as well as of goods, and he 

will be bound as such for the carriage of money as well as of 

goods, if such is his own practice or the common usage of the 

business m which he is engaged. (Story on Bailm., Ind cases 
there cited.) 

It IS necessary that the carriage be for hire and reward ; for if 
it be gratuitous the earner is not liable as a common carrier 
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nlthou^li such is his husiness, hut oulv for ^Yaut oi' ordinniy Chap, ill 

O ‘ Art 19 

(liligeuco, {FfU/ v. Sfea/m r JXar 1 Cal. 348.) - 


In order to charge a person as a coininon carrier, it is not neces- 
sary that a specific sum should ho agreed on for the liire : lor if 
none is agreed on, he is entitled to reasonahlo coiu])ensation. 
{Cofjfjs Y. Bernard j anfe ; Basfard v. Bastard, 2 8how. 81.) 


20 . Tlio folloAving arc common carriers 


0 > 


(1) Iiaihvay companies; as regards goods which 
thev arc boimd hv Statute to carrr, or lU'ofess 
to carryj or actually carry for persons g'cne- 
rally, including* (subject to statutory exemp- 
tions) live animalsj and also passengers’ personal 
luo'o'af>'e, which under their several Acts of Par- 

00 O 7 

liament they are bound to cany free of charge. 


See post, Chap. X., where the subject is fully discussed. 


(2) Canal and navigation companies ; as regard.s 
goods which they arc bound by Statute to 
carryj or profess to carry, or actually carry 
for persons generally. 


See 8 & 0 Yict. c. 42, ss. 0 , G. 

A company maintaining* a canal for the use of the public on 
payment of tolls is bound to take only reasonable care that the 
canal ma}^ be iiaYigated without danger. It is not a common 
carrier, {E.tchanfje Lis. Co. v. Bclairarc Canal Co., 10 Bosw. 180. 
See also the judgments in Bedhead v. 2[tdland Bij. Co., 38 L. J. 
Q. B, 168 ; Arnold v. llalenhakc, 0 Wend. 33.) 


(3) Owners and masters of sailing and steam vessels 
employed as general sliips trading regularly 
from port to port for tlic transportation of goods 


■> 


A 
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Chap. HI. 
Art. 20. 


to be eonvcYod for hire to the port of des- 
tination, and of tlic ordinary luggage of pas- 
sengers, &c. 

(4) Proprietors of barges and lighters, hoymen, 
liglitermen {Ingalc v. Christie^ 3 Car. & Kir. 
Gl), and canal and other boatmen carrying 
goods for all persons indifferently for hire. 
(2 Ld. Payin, 900, 18; 5 Term Rep. 27 ; Bac. 
Ab. CuiTicrs, A.) 

A person T,vho exercises the ordinary einplojnnent of a ligbter- 
man, by carrying goods in Lis flats for reward, althoiigli not bound 
ns a common carrier to receive the goods of all comers indifferently, 
nevertheless incurs the liability of a common carrier for the safety 
of goods canied by him. {Liver Alkali Co. v. Johnson, L. R. 9 

Exch. 33b; 43 L. J. Ex. 21G. But see judgment of Cockhurn, 
L. C. Aid. 21 (4).) 

In tliat case a barge owner let out his barges to all that came 

to him, and to only one person for each voyage, each being made 

under a separate agreement, and the customer fixing the termini. 

(But see kn'cafe v. Farrant, L. R., 10 Ex, 358; and remarks of 

Cockhurn, L. C. J., in Nafjent v. Smith, 1 C. P. D. 423; 45 L I 
C. P. G97.) 

A hoyman who undertakes to cany goods must deliver them 
safely, except damaged by the act of God or by the Queen’s 
enemies. {Hichardson v. Sen'cll, 2 )Smith, 205.) 

A wharfinger who undertakes to convey goods from his wharf to 
the vessel in his own lighter, is a common carrier, {having v. Todd, 

1 Stark. N. P, 72 ; Goff Clinknrdy 1 Wils. 28*2.) 

(5) Fciiymen, hit onhj if they hold themselves out 
to the 2^^iblic as conmion carriers of (roods. 
{WiWmjhhj T. Ilorrulrjc, 12 C. B. 742 ; 2 Kent, 
Com. 599 ; llahrosk v. Ilerheri^ 3 Ala. 392.) 

The owners of a private ferry may so use it as to subject them- 
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selves to tlio liability of commou carriers ; and tlioy do so, if they 
notoriously undertake for biro to convoy across the river all persons 
indifferently, witb their carriages and goods. {Lit ii( John v. Joues^ 
2 McMul. 365.) 

A ferryman seems not to bo a common carrier where ho takes 
the passengers along with the goods. v. Partritlge^ 1 Salk. 

12; WaJkc)' v. Jackson, 10 M. & AY. 161 ; 12 L. J. Exch. 165.) 


Chap. III. 
Art. 20. 


(G) Proprietors of stage coaches ; of goods Avliich they 
nsuallj^ carry for hire, and liold themselves out 
to carry for all persons indifferoiith", and of tlic 
personal luggage of passengers so carried, al- 
though they receive no specilic compensation 
therefor, but simply receive their fare for tlie 
conveyance of the passengers. 


Tho doctrine is now firmly established, both in England and 
America, that the responsibility of coach proprietors, carrying 
passengers with their luggage, stands, as to their luggage, upon 
the ordinary footing of common carriers. {Brooke v. Pickicick, 
4 Bing. 218, 222 ; Christie v. Griggs, 2 Camp. 80 ; Alkn v. 
Scicall, 2 Wend. 327.) They arc responsible for tlic safety of such 
luggage and for proper care thereof, because it constitutes a part 
of the service for which the faro is paid, and the passengers arc 
thereby induced to travel in tho coach, and tho custody of the 
luggage may be properly deemed, as in the ease of an innkeeper, 
an accessory to the principal contract. (Lord Holt, in Jjane v. 
Cotton, 12 AEod. 11. 473.) 

As to Goods , — It must be clear tliat the proprietors hold them- 
selves out as persons exercising a public employment, and as being 
ready to carry goods for hire for persons in general. Tho mere 
fact that the drivers of their coaches are accustomed to carry 
packages of money or other things for hire, for their own personal 
emolument, will not make the proprietors responsible therefor as 
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Chap. III. common carriers, {Jlidd/efon v. FouLes, 1 Salk. 282 ; Fean y. 
.. Slinieraiif, 8 N. II. 14G.) 

An cstaljlislied practice of convG 3 ’iiig for lure in a stage coach 
parcels not belonging to passengers renders the j^roprietors liable 
as common carriers. {Dicifj/if v, Freinfcr, 1 Pick, 50 ; McHenry y. 
Fy. Co.y 4 Ilarring. Del. 448.) 


(7) Ilacknoy coaclimcu ; as regards the ordinary 
baggage of tlie pas-sengers the}’ cany, and 
hold tlieinselvc.s out to carry ’udtli tlicir bag- 


Ilaeknc}' coaehmcii are not common carriers of goods or mer- 
chandize, their cniplo^anent being for the conveyance of passengers, 
and not the carriage of good.s. (Jeremj' on Carriers, 13, 14 ; A^iton 


V. llearf u^ 2 E.<p. 533.) 

It is ordinarily the case that hackne\’ coachmen arc accustomed 
to cany the baggage of passengers, although tliey receive no 
specific compensation therefor, but simply receive the fare for the 


transportation of the traveller ; yet, like common carriers, the^' are 
responsible for the safety of such baggage ; since it constitutes a 
part of tlie service for wliich the fare is paid, and the passengers 
are thoreb}' induced to travel in the coach, and the eustod}^ of the 
baggage inaj’’ be deemed, as in the case of an innkeeper, an 
accessory to the principal contract.’' (Angell.) Still it is a 
cpiestion of fact wdiether a hacknej’ coachman or a cabman pro- 
fesses to cany both passengers and baggage ; and if it so appear, 
he is clothed vith the obligations and responsibilities of a common 
carrier of goods for hire. [Ro.'is v. /////, 2 0. B. 877 ; 3 Dow. & 

L. i 88 , Dtcl'inson v. M inchcstc}\ 4 Cush. 114; see Case v. Storey^ 
L. E. 4 Ex, 319.) 

An omnibus proprietor is liable as a common carrier for the 

baggage of a passenger. [Dihhle v. Brown, 12 Ga. 217; Parmclee 
Y. McNulty, 19 111. 556.) 

A street railway corporation will be responsible as common 
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carriers if tlioy allow their drivers and conductors to take, caryv, 
and deliver trunks and parcels for hire. And what is done hy the 
conductors with the knowledge and consent, express or implied, 
of the superintendents, will bind the company. {Leri v, I.f/iUi 
and Boston Bait. Co.^ 11 Allen, 300 ; see post^ Chap. lY. Arts. 31, 'Id.) 


Chap. III. 
Art. 20. 


(8) Proiirictors of wagons, carts, &c. wlio, as a 
public and eonnnon cinployinent for liirc, 
carry yoods from one town to anotlior, or from 
one part of a town to another. (Gisboarn y, 
Iliirsf^ 1 Salk. 249 ; Ilf/de v. Treat Aka'. Co., 
5 T. R. 389.) 


A wagoner who carries freight and parcels for all who apply is 
responsible as a common carrier even when he does not make that 
his regular and principal business. {Gordo/i v. ILutct/ii/soHy 1 
Watts & S. 285; Chcvatlicr y. Sfrahaiiy 2 Tex. 115; see note to 
liifjate Y. Christie, 3 Car. Sr. K. G2.) 


(9) ^‘Express” companies, who in America receive 
parcels and goods to bo carried, and “ trans- 


portation’^ companies, who are enqjloyed by 
such expressmen to perform the transportation. 
(^Mercantile Mutual Ins. Co. y. Chase, 1 E. D. 
Smith, 115; The American Express Co., 23 


111. 197.) 


“ It cannot be questioned, avo think, that the express companies 
who recewe goods for transportation to remote points, without any 
special undertaking except Avhat is implied from the manner of 
accepting the charge, are responsible as common carriers, and so 
are also the companies employed by such expressmen to perft)rni 
the transportation, without being entitled to claim any exemption 
from the full measure of their responsibility for care and diligence, 
on the ground of any special arrangement between themselves and 


M. 
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Art. 20. 


those from 'whom they accepted the goods.” (Eedheld ou Carriers, 
p. 3G.) 

In England and upon the continent, it is the uniform practice 
for the railway companies themselves to carry parcels, but in 
America it is done by others, chiefly under contract with the 
railway company. 

Express companies for the transportation of articles of great 
value in small compass were first instituted in America, when it 
was held that in the ordinary railway transportation b}^ common 
carriers of goods there is no obligation after tlie “ goods ” reach 
their appointed destination, but to put tliem safely in a warehouse, 
and that the railway company were not bound to deliver at the 
consignee's residence. {Farniera a^d M<'vh<riiivs Banh v. ChatnpJaui 
Tramportation Co., 23 Yt. 18G, 200 ; Pfi.Rvi' v. Crnfral Pacijic 
/i//. Co.y 27 A. & E. It}’. Ca. 2 IG ; lledfield on Carriers, 38, 8G,) 
It has been frcquentl}' held in the American courts that express 
companies are bound to personal deliver}’. {Baldudn v. Aoierican 
Express Co.y 23 111. 107 ; S. C., 2G id. 504.) 

21 . Tlic following: arc not common carriers : — 


(1) A person wdio conveys passengers only. [Aston 

V. Heaven^ 2 Esp. 533 ; Christie v. Griggs^ 2 
Camp. 79; Eharjj v. Greg^ 0 Bing. 457.) 

(2) Bail way companies ; as regards passengers, and 

also goods which they do not profess to carry, 
or only carry under special circumstances, or 
subject to express stipulations, limiting their 
liability in respect of them. 

j-his proposition must be read subject to the duty now cast upon 
railway companies by sect. 2 of the Bailway and Canal Traffic 
Act, 1854. See post. Chap. X. 

As to railway companies not being common carriers of passen- 
gers, see Blake v. G. W. Ry. Co.y 31 L. J. Ex. 346 ; Redhead v. 
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Midland JR//. Co., L. E. 4 (i. B. 370 ; 38 L. J. Q. Jl. 100 ; jrndf/l Chap, iii 
Y. ii'y. Co., L. Iv. 8 Ex. 137 ; 4'2 L. J. Ex. 80 ; and /ml, 



tit. ‘‘Carriers of Basseugers by Ivailway. ' 

Tlic OAYiicr of a cart or carriage Avlio does not 

O 

ply regularly for hire to a particular destina- 
tion, but nicrely lets it out for a special bargain, 
xvitli horses and driver by the hour, day, or job, 
to proceed to any destination ordered by the 
hirer, 

A London cabdiiver or hackney coachman is not a common car- 
rier {Brind v. Bale, 8 Car. Sc P. 207 ; 2 Moo. & It. SO ; lions v. Hill, 
2 C. B. 887), anle, p. 10; nor is a fnrnitm'o remover, 

Art.. 21 (4). 

A town carman, not conveying goods from an}^ one known ter- 
minus to another, but plying for hire near the wharves, and under- 
taking jobs as he can get them, is not a common carrier. (B/'i/id v. 
Dale, suj/ra. See notes to l)igale v. Christie, 3 Car. Sc K. 62.) 

(4) A contractor who undertakes to pack goods as 
well as to carry them, and who enters into an 
express contract by which he undertakes risk 
of breakage (if any) not exceeding £5 on any 
one article,” is not liable as a common carrier. 
{^Scaife v. Farrant, L. R. 10 Exch. 358 ; 44 L. J. 
Ex. 234.) 

The defendant was the agent of a railway company for collect- 
ing and delivering goods and parcels, and also carried on upon his 
OYTi account the business of a carrier, removing goods and furni- 
ture for hire for all persons indilferently who applied to him, in 
his owTi vans, wEich ho sent by road or rail to all parts of England, 
the goods and furniture being previously inspected before any con- 
tract was made. Grenerally in such contracts the van or vans w'cro 
hired by and filled with the goods of one person only. 

c 2 
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Cockburiij C. J., in delivering judgment in tlie Excliequer 
Chamber, said, I quite agree that the liabilities of a common 
carrier did not arise in this case, and I entirely concur in the judg- 
ment of the court, or should have felt bound to outer into the 
larger question and say whetlier the defendant vas a common 
carrier at all ; and I emphatically say that, though I am bound by 
the decision in this court in the case of the IJver Alkali Co. v. 
JoJnum} (L. li. 9 Exch. 338 ; 43 L. J. Ex. 210), after a careful 
examination of all tlio authorities, I have arrived at the conclusion 
that tl le question tlierein is one ’^duch ought to be further con- 
sidered. It is unnecessary to consider that question, inasmuch as 
our opinion is tliat there wa.s in this ca^e a special contract, and 
not a common law liability of tlic carrier.” 


(5) The Postmaster - General ; postmasters and 
deputy-postmasters. [Lanex. Cation^ 1 Salk. 17; 
Holt, 582.) 


»Seo cases cited in Pet. Ab. tit. Carriers, 


and in 



& T. 


pp. 19 — 22. 

“ The comparison between a postmaster and a carrier, or the 
master of a ship, seems to me to liold in no particular whatsoever. 
There is no analogy between the case of the postmaster and a 
common carrier.” (Lord Mansfield, in }Vhif field v. Defipcncei\ 
2 Cowp. 754; see also Nicholson v. Alounsei/^ 15 East, 384.) 


(G) A person who receives and forwards goods, and 
who takes upon himself the expenses of transi^or- 
tation, for which he receives a coniDensation 

^ A 

from the owners, but who has no concern in the 
vessels or wagons by which they are trans- 
ported, and no interest in the freight. (See 
Story on Bailm. c. VI. ; Angell, p. 68.) 

He is a mere warehouseman and agent, and not a common 

carrier. [Kohci'ts v. Turnery 12 Johns. Gas. 232 ; Platt v. Ilihhardy 
7 Cow. 497.) 


( ) 


CHAPTER IV. 

TPIE OrLTGATIONS OF A CO:^[MOX CAFFTETl WITH KEFFT^FNCE 
TO THE DECEIVING OF GOODS FOR CONVEYANCE AND 
THEIR DELIVERY TO III.Ar. 


1 . The Carrier's Dufij to receive Goods • 

2 . 'The Consignor s Dutg 

3 . ]Vhaf is a sufficient Delivery of the Goods 

4 . 'The effect of an Acceptance of the Goods ...... 


Arts. 22 — 29 . 
Arts. 30 — 33 . 
Arts. 31 — 37 . 
Arts. 38 — 43 . 


22. It is tlic duty of a common carrier to receive ciiap. iv, 

Art. 22. 

and carry tlie goods of aiu' person offering to pay liis 

Jiire, unle.ss liis conveyance be already full, or the 

j I ■ ^ 

goods are of such a kind as to bo liable to extraordinary 

O *' 

danger, or such as he is unable to convey, or is not in 

the habit of conveying, and docs not profess to carry. 

Such a duty does not arise until the carrier is ready 

to set out on his accu.stomcd journey. (Ikic. Ab. 

Carriers, B. ; Lane w Cotton.^ 1 Ld. Raym. G52.) 

There need not be an actual tender of the money for the carriage. 

It is enough if he carries for all persons who are ready and willing 
to pay him his customaiy hire. {Dlchford v. Grand June. By. Co.^ 

8 M. W, 372.) 

“ lie must take what is offered to liim to carry to the place to 
which he undertakes to convey goods, if he has room for it in his 
carriage.’’ (Per Best, .1., in llHey v. Horne y 5 Bing. 217.) In an 
action against a coachmaster for refusing to carry goods, it 
appeared that the coach was full, upon which ground the defendant 
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refused to take cliarge of the goods, and it ■s^’as allowed to operate 
as a sufRcient excuse. { Jach^son v. 2 Show. 32/ ; Batson v. 

BoitoiriH, 4 B. & A. 32 ; and see Crouch x. L. Ak Bf/. Co.y 14 
C. B. 205.) 

In JlcJfautfS Y. Lane, Yorh. i?y. Co. (28 L. T. Ex. 353), 
Erie, J., said : — ‘‘ The carrier’s duty to receive is alwa3's limited to 
his convenience to carry.’' 

In Batson x. Doj/erc/?, supra ^ Ilolroyd, J., held “ That if the 
carrier had not a sufficiently securo conveyance for the goods 
(bank-notes), he might lawfull}' have refused to take them.” 

23. If a common carrier refuse to carry goods 

offered to him, liavinf]^ no reasonable excuse for siicli 

/ O 

refusal, lie may be indicted for his neglect of duty. 

(Per Patteson, J., in Po.''l x, ShiptoUy IP. & D. 12; 
4 Bl. C. 1G8 ; 1 Hawk. P. C. c. 78, s. 2 ; Rex v. IvenSy 
7 Car. & P. 213.) 

It is upon the same principle that innkeepers are the common 
law bound to receive and entertain guests, and are indictable for 
their refusal to do so. 

As to the carrier’s liability to an action for refusing to carry, see 
2 mty Art. 27. 


24. A common carrier may limit Ins business to 
the carriage of particular classc>s of merchandize or 
chattels, Ins obligation in this respect depending upon 

what ho publicly professes to carry, and is in the habit 
of ennying. 


But as to railway and canal companies, see po-s/, Chap. X. 

If the carriage of certain commodities is attended with in con- 
venience or some peculiar risk, he may refuse to receive and carry 
such articles as a common carrier [Johnson x. Al'uUand Bl}/. Co.y 
4 Ex. H71 ; McMunm v. Lane. 8f York. liy. Co., 28 L. J. Ex. 
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353), but may nevertheless accept and carry them muler a special 

contract, throwing tlie risk of damage to them from ordinary acci 

dents during the transit upon the owner or the consignor, (i’e* I' v. 

iY. Stafl\ 10/. Co., 32 L. J. Q. B. 241 ; PhiUljh'i v. Edicanh, 28 
L. J. Ex. 52; Ausihix. 2[anch. i?//. Co., IG Q. B. GOO; Carry. 

Lane. York. By. Co., 7 Ex. 707 ; 3If()iin v. Gf. Indian Pen. By., 

L. E. 3 Ex. 9.) See post, Arts. 87, 88. 

“At common law, a carrier is not bound to carry for every 
person tendering goods of any description, but his obligation is to 
carry according to his public profession. ^Barke, B., in Aoh nson 
V. AlhUand By. Co., supra.) 

It would be a reasonablo excuse for not carrying goods of great 
value, cither if it appeared that the carrier did not hold himself out 
as a person ready to convey all sorts of goods, or that ho had no 
convenient means of conveying udth scenrify such articles. {Batson 

V. Donovan, 4 B. & A. 32.) 

It has been held that a refusal to carry was reasonable when it 
appeared that it was a time of public commotion, and that the 
goods which the carrier was desired to carry were the object of 
public fury, and would be attended with a risk against which the 
carrier’s precautions would be inadequate to secure him. {Edu'ards 
V. Sherrait, 1 East, G04 ; and see Tyly v. Morrkc, Garth. 485.) 


25. A common carrier may refuse to receive and 
carry articles of a perishable nature (such as fish), or 
of a very delicate and fragile natuic (such as statuai^ , 
sculptured alabaster, or marble), which he does not 
commonly profess to carry, and winch may be easdy 

except under a special contiact exonciating 
him from all respoiisibdity for damage done to them 
in IransHu not occasioned by the gross negligence or 
default of himself or his servants. (Beal v. South Devon 
By. Co., 29 L. J. Ex. 441 ; 5 II. & N. 875; Peek v. 
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Co. 

) 

But see as to railway companies, Chap. X. 

As to w'hether a carrier is not bound to carry Tsathout a special 
contract if the sender of tlie goods tender a reasonable sum for 
their carriage, see post^ Art. 27. 

26 , A common carrier is not obliged to receive 
goods until lie is rcad}^ to set out on bis accustomed 
journey. [Lmie v. Cotton., 1 Ld. E 03 ^ 11 . 652 ; S, C., 
1 Com 3 Uis, 105.) 

A common carrier can refuse to cany if the goods 
arc tendered at an unreasonable time. {^Garton v. 
Bristol and Exetrr llij. Co., 30 L. J. Q. B, 273 ; 
1 B. & S. 112; PwJcford v. Grand Junction Co., 12 
]\I. & AV. 7GG; post, Art. 157.) 

“ A common carrier may refuse to admit goods into his ware- 
house, before he is ready to take his joiumey ; but yet he cannot 
refuse to do the duty incumbent upon him by virtue of his public 
employment.” (Lord Holt, in Lane v. Cotton, supra.) 


Chap, IV, 
Art. 25. 


N. rtair. nil. 

tj 

1 Stark. 186. 


32 L. J, Q. B. 241 ; Lecson v. Holt, 


27 . A common carrier is entitled to be paid the 
amount of bis bire before be undertakes tbe respon- 
sibilit 3 ^ of baving tbe goods in bis possession ; but tbe 
amount demanded must 1 :)C reasonable; and if a person 
brings bim goods to be convc 3 ’ed, and tenders bim a 
reasonable amount of remuneration, and be refuses to 
conve}^ tbe goods upon those terms, be Avill be liable 
to an action for baving refused. [Batson v, Donovan, 

4 B. & A. 28 ; Biclcford y. Grand Junction By. Co., 
10 M. & W. 399.) 

“ The carrier is entitled to have his reward paid to him before 


THE PETAVEPiY OF THE OOOEB TO THE VMUAEP. 


25 



, J., in Baimi v. 


lie takes the package into liis custody/’ 

Donovan^ supra.) 

In Fichford v. Grand Junction Fiij. Co., supra, Parke, B., said, 
‘‘The acts to bo done by both parties, namely, the receipt of tho 
goods and tho payment of a reasonable sum for their carriage, 

being contemporaneous acts.” 

Jf payment of a reasonable sum is refused, the carrier may avoid 
his common law duty and liability, and make terms foi tho cai- 
riage of the goods, exactly as a private carrier for hire may. {Ib.) 

The sum demanded h}' the carrier must bo rensonable. A 
cai’rier is entitled to make a higher charge for tho greater ritk 
attending the carriage of valuable goods, but tho charge mu&t be 

reasonable. (^ITarris v. Facicwood, 3 Taun. 2G4.) 

“ The obligation which the common law imposed upon a person 
holding himself out as a common carrier of goods was to accept 
and carry all goods delivered to him for carriage according to his 
profession (unless he had sonic reasonable excuse for not doing so), 
on being paid a reasonable compensation for so doing. And if the 
carrier refused to accept such goods, an action lay against him for 
so refusing ; and if the customer, in order to induce the carrier to 
perform his duty, paid under protest a larger sum than was reason- 
able, he might recover back the siu'plus beyond what the caiiiei 
was entitled to receive in an action for mone}^ had and receii ed, as 
being money extorted from him.” (Per Blackbiun, J., in Sutton 
T. G. W. By. Co., 38 L. J. Ex. (II. L.) 177.) 

“ If the plaintiff had meant to make the defendants liable as 
common canaers, the coiu'so for him to take was to refuse to enter 
into the special contract, and to tender them the price for the cai- 
riao-c of the noods, and on their refusal to carry to bring an action 
agdnst them for not carrying.” (Per Parke, B., in v. Lane. 

4* York. By^ Co., 21 L. J. Ex. 261.) 

“ I take it that the law with respect to the obligation entered 

into by persons holding themselves out to the world as common 
carriers is clear ; namely, that it is their duty to carry for any per- 
son who tenders to them the proper chai'gc, all goods which they 
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Chap. IV. 
Art. 27. 


have convenionce for carry in p;', and in respect of ■vvhicli tliey hold 
llienisolves ont a.s carriers, witliout subjecting that person to the 
liability of simiiiijr a note containing: an unreasonable condition,” 
(Per Coekbmn, C. J., in Oarlon v. Bristol Si' E.c. liij. Co., 30 L. J. 
a. B. 273.) 


28. A common oarrier is not l)0uncl to convey 
goods except on payment of tlic full price for the 
carriage, according to their value ; and if that is not 
paid, it is competent to him to limit his liability by 
special contract. {Wuldx. FieJrford, 8 M. & W. 443.) 
>SeG note to preceding Article. 


29. If a por> ^on send to a carrierhs office to know 
his rate of charges, the carrier is bound by the 
representation there made by his clerks or servants 
who are tran.sacting the business tlicre ; and if the 
goods arc sent upon the faith of such representation, 
the carrier cannot charge more than the sum named, 
although the clerk may liavc inadvertently fallen into 
a mistake. {Wlidcfield v. Packingtou, 2 Car. & P. 600.) 

See pofif^ Chap. XT., Art. 186, as to the duty of a railway com- 
pany to have servants authorized to give directions and act for tho 
company on all occasions as the exigency of the traffic may require. 


30 . If tlic package delivered to the carrier does not 
contain goods which are within the provisions of the 
Carriers Act (see post. Chap. VI.), there is no occasion 
to inform him, nor has he any absolute right in all 
cases to insist on being informed as to its contents or 
their value before he will accept it. {Tichhirne v. 

While, 1 Stra. 145 ; Crouch v. L. cV N. IF. Eu. Co,, 23 
L. J. C. P. 73.) 
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It niuy be rcnsonciblo, in sonic eases, that the eaiiici 
shouhl have such iiiforniation, aiul it is then Ins duty 
to make inquiry, as if he wishes to have a reiiaid pio- 
portionatc to their value, or to know whether they arc 
goods of that quality for whicli lie has a suHieiently 
secure conveyance. {^Bafson v. Donovan ^ 4 1>. & A. 31, 
3Iorse v. Slue, 1 Vent. 190, 238 ; ^ychb v. Pioje, G 51. 
& a. 19G; per Parke, B., in Tlk//rcr v. Jackson, 10 M. 

& W, IGl ; 12 L. J. Ex. 1G5.) 

As to misrepresentation of value, see Art. 33. 

In Riley v. Borne (5 Bing. 217), Chief Justice Best said, ‘‘If 
the owner of the goods will not tell the carrier wliat his goods are, 
and what they are worth, the carrier may refuse to take them. 

A dictum which cannot he supported, per Maulo, J., in Crouch v. 
L. S N, W. Ry- Co. In that case, Cliief Justice Jervis 

said, “No authority lias been cited to show that a carrier is 
entitled in every case to know^ the nature and rpiahty of the goods 
tendered to him to he carried ; and on looking at the othei pxo- 
visions of the Act of Parliament there seems to he no reason 
why the company should make the inquiry. With reference to 
dangerous articles, they are entitled hy the Act to know the 
nature and quality, and such must he discovered to them at the 
time of the delivery ; and if the company suspect articles to ho of 

a dangerous nature, they may open the packages. ^ 

In Great Northern Ry. Co. v. Shepherd (21 L. J. Ex. 28G; 
8 Exch. 30) and 2[(ichUn v. IVaferhouHC (2 Moo. ^ P. 319), it was 
held that if the canler did not ask the sender of the goods what 
the goods were, and what tliey were wortli, or if, wlien ho asked, 
and was not answered, he took charge of the goods, lie waived the 
rio-ht to know their contents and value, and was answcrahlo for 

their amount. , . 

Ill Walker v, Jackson {supra) ^ it was held that a party receiving 

a parcel to to carried, ouglit to inquire ns to its contents ; and if 


Chap. IV. 
Art. 30. 
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Ciiap. IV. 
Art. 30. 


nothing be done by the party delivering it to deceive him, or to 
give the transaction a false complexion, he is ans'^’crable for the 
parcel. 

See also Chap. X. 

31 . A person who sends an article of a dangerous 
nature, to be carried by a carrier, is bound to take 
reasonable care that its dangerous nature is communi- 
cated to the carrier, and his servants who have to carry 
it ; and if he does not do so, lie is resj)onsiblc for the 
probable consequences of such omission. {^Farrant v. 
Banm, 31 L. J. C. P. 137; 11 C. B. N. S. 553.) 

In that case the defendant caused a carboy containing nitric 
acid to be delivered to the plaiiitifF, who was one of the servants of 
a carrier, in order tliat it might be carried by such canler for the 
defendant, and the defendant did not take reasonable care to make 
the plaintiff aware that the acid was dangerous, but onlv informed 
him that it was an acid, and tlie idaintitf was burnt and injured by 
reason of tlie carboy bursting whilst, in ignorance of its dangerous 
character, he was canying it on Ids back from tlie carrier’s cart ; 
and it was lield, that the defendant was liable to the plaintiff in an 
action for damages for such iiiiurv. 

Willes, J,, in delivering judgment, said, “I apprehend that a 
person who gives a carrier goods of a dangerous character to carry, 
which require more caution in their carriag'e tlian ordinary mer- 
chandise, as without such caution they would ho likely to injui'O 
the carrier and Ids servants, is hound in law to give notice of the 
dangerous character of such goods to the carrier, and that if he 
does not do so he is liable for the consequences of such omission. 
A.n illustiation of this is when a person puts on board a vessel goods 
which are of a combustible and inflammatory nature, and therefore 
dangerous, and it is clear that such person is liable to anjmne who 
is injiu’cd thereby, in consequence of the wrongful omission of such 
person to give notice of the dangerous character of such goods when 
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lie puts tliom on board. (7j/vrs’^ v. JEaEiuK/, 20 Ij, J. ti. D. 10 , 
lllilirrms v, EaM ImUti Cvmp(i<n/, 0 Ea^t, 102.) No doul)t what tlio - 
court there laid down as to shipment on board a YO^'’el, at least so 
far as concerns any criminal responsibility, may not apply to a case 
of goods sent by a carrier, as in the present case. The case of 
putting goods on board a ship is a very strong and almost an 
extreme case, but it may bo used to tost the principle , and I am 
of opinion tliat persons employing others to cany aaiigerous articles 
aro bound to give reasonable notice of the characlor of such arti^'lcs, 
and arc liable, if they do not do so, for tho probable consoquenecs 
of such nee-loct of duty : and Keating, J., said, “ It seems to me 
to be clear that a party who sends a dangerous material by a carrier 
is bound to give reasonable notice that it is dangerous. "Without, 
however, defining the extent of such duty, I think it ought to go at 
least to the extent of including tho pilaintiff, because ho 'w as the 
person whom the defendant may be considered to ha's e actually 
knovTi was employed to carry the article, and to whom in fact it 
was delivered by the defendant to bo carried. 

As to the carriage of dangerous goods by railway, see imf, 

Chap. X., Arts. 149 — 151. 

32. Goods dedivered to a carrier for conveyance 
ought to he fully and Icgihly addressed, so that the 
owner' or consignee may he easily known ; and if, in 
conseipucncc of omitting to do so, without any fault 
on the part of the carrier, the owner sustains a loss, or 
any inconvenience, he must hear the same. [The 
Ihmtressy Davies, 83 ; Bradley v. Diinipace, 1 II. & C. 
521 ; 7 II. & N, 200 ; and cases in the Court of 

Session, sce7>95/, Art. IGO.) 

As to the duty of the sender of goods to see that they are 
properly packed, see posty Chap. V., Ai’t. G2. 

33. It is the duty of every person sending goods 
hy a carrier to make use of no fraud or artifice to 


Chap. IV. 
Art. 31. 


({ 
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Chap. IV. 
Art. 33. 


deceive liim, vdierebv his risk is increased, or his care 
and diligence may bo lessened. {^Edwards v. Elierratt^ 
1 East, GO 4 ; Bat son v. Donovan, 4 13. & A. 21 ; Story 
on Bailm. 519 ; Aiigell on Carriers, 252.) 

If tlic consignor fraudulently conceals the value 
and risk from the carrier, in order to be charged at 
a lower rate for carriage, he cannot recover on ac- 
count of a loss occasioned tlii'oimh such conceahnent. 

O 

[j\DCance v. L. A"i IF. /fy. Co., 31 L. J. Ex. G5.) 


If any fraud or deceit ho practised on tlio carrier, as if the real 
value of the goods he deceitfully misrepresented to or fraudulently 
concealed from him, wherehy he is induced to regard them as of 
trifling value, he is not liable in case they be lost or stolen from 
him. {Ken rig v. Eygksfoio Aleyn, 93 ; Tlcldnivne v. White y 1 Stra. 
145 ; Gihho)t V. Payntony 4 Burr. 229 ; Mayhcnc v. EmneSy 1 Car. 
& P. 550 ; 3 B. & C. GOl ; Bradley v. WaterJiousCy 3 Car. & P. 
318 ; Walker v. Jackson y 10 M. & W. IGl ; TyJy v. MorricCy Carth. 
485.) 

If a person intentionally makes false answers to the canier^s 
inquiries, the contract is void on account of fraud. {Walker v. 
Jackson y 10 IL & W. IGl.) 


34 . A p erson delivering goods to a carrier to be 

conveyed by him, is bound to procure them to bo 

booked, or to deliver them to the carrier himself, or to 

some person who can be proved to be his agent for 

the purpose of receiving them, {Biiclcman v. Levi^ 3 
Camp. 414.) 

If a carrier directs that goods shall be left at a 
particular booking-office, or, if he has been in the 
habit of univex'sally undertaking the duty of carriage 
in lefeience to goods or parcels left at a ]j)articular 
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place, he is to be reg-anlod as willing to rccoivo goods 
at that place to keep and to earn' safely, and he will 
consequently be answerable for tho negligenee of the 
keeper of tho booking-office, or of the person appointed 
by him to receive the goods sent there to be forwarded. 
(CoIji>cppcr V. Good, 5 Car. & P. 3S0 ; f yAs/a/i v. kUurk, 

3 Car. et P. 59S; and Southern Express Co. v. Xt' "' ' 

36 Grco. 635.) 

If it be tho constant usage and practice for a carrier 
to receive and carry goods left at a partieulai place, 
inthout any special notice of such deposit, a delnerj 
at such place will be a sufficient dedivery to charge 
tho carrier, although no express notice was given to 
him, or to his agent, of such deposit. ^ {2Icrriman v. 

Hartford and N. U. lip. Co., 20 Conn. 3.j4.) 

Delivery to the carrier may also be made at a 
different place, as well as at a different hour, from the 
one established by notice and by usage. {Phillips v. 

Earle, 8 Pick. 183.) 

If goods are placed in tlio carrier’s cart or coacb, without tho 
knowledge and acceptance of the carrier, his servants, or agents, 
there being no bailment, he cannot, of course, be respousiblo for 
the loss of them. {Locclt v. llohhs, 2 Show. 127 ; H„jh v. Smdh, 

1 Car. & P. 640.) ^ , 

Where goods were left in tho yard of an inn, where the carrier 

and other carriers put np, but no actual delivery to tho earner or 

his servant was proved, it was deemed not a complete delivery to 

the can-ier so as to charge him with tho cu-dody. (.Sc/av,// v. IM- 

loicay, 1 Ld. llaym. 40.) Where goods were dolison'd at a whart 

to an unknown person there, and no knowlcdgo of the fact was 

bronght homo to the wharfinger or his agents, this was held not to 

bo a sufficient delivery to charge him, either as a wharfinger or as 
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Chap. IV. 
Art. 34. 


a carrier, 'with the custody of the goods, {^Buclnnau x. Lciiy 
3 Canip. 414; Troirhndf/e x. Choput^ 23 Conn, o9->.) 

If a package is received hy the ageut of a common carrier for 
conveyance at his suggestion, at a jdaco other than the ofhcc of the 
caiTier, and is entered on the way-bill, the carrier will be held 
answerable. [Phiilips x. E^a'ICy 8 Pick. 182.) 

In Bull'd! V. SsodJi (2 Car. 1C. GSO), Eric, J., said, If the 
defendant allow tliese persons to receive parcels, to bo conveyed by 
him as a carrier, this is quite enough.’^ 

The deliver}^ will bo sufficient to lund the carrier, although the 
owner of the goods travel by the same conveyance, and keep an 
eye on the good.®:, if he doc.s not exclude the care of the carrier. 
{Ilohiumn V. Duumonp 2 Bos. tC Bui. 410 ; Clarhc v. Grat/y 4 Esp. 
177 ; and sec cases in Chit. Oc T. p. 28, n. {d ) ; also posfy 
Chap. XYII.) 


35 . A delivery to tlie servautj or duly autliorlzed 
agent of a common carrier, avIio is in the habit of 
receiving packages, is a sufficient delivery. (Jeremy 
on Carr. Gl.) 

If an article be delivered to the servant of a carrier, 
it must be to such an one as is intrusted to receive 
goods, and not to one engaged in other duties. 
{Blanchard v. Isaacs^ 3 Barb. 388.) 

See Cohhan v. DoicnCy 6 Esp. 41, and TroichriJge v. Chapin^ 23 
Conn. 595, 

As to who are held to be a railway company’s servants, sec pody 
Chap. XI., Art. 18G. 

36 . In cases within the Carriers Act a deliveiy of a 
parcel at any office, warehouse, or receiving liouse used 
or appointed for the receiving of parcels, is sufficient 
to render the carzder liable for its loss or injury, if the 
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nature and value are declared. 

C. 6bj 8. U.) 

See jmty Chap, YI. 


(11 Geo. 4 & 1 ^Vill. 4, 


37 . It IS not necessary to constitute a couiplctc de- 
livery to tlie carrier, that tlic jroods sliould be left at 
the usual place of delivery at or liefore the hour ap- 
pointed for receiving’ them, in order that the^ oia^ 
be forwarded on tlie same day, if they are received at 
a later hour under a special contract that the^ shall bo 
forwarded the same day. [PicJcfonl v. G rand Junclton 

Bjj. Co., 12 M. & 7CC.) 

This case shows that a s ^^eoial i ^ 3^ o 

within a certain time, or hy a particular train, may sometimes be 
inferred from circumstances. The company publislied and aiPixed 
over the door of their goods receiving ofilce a notice that all goods 
received after 4 p.m. would only he forwarded the next day. A 
person, who brought goods for carriage after that houi, asked the 
company's weigher if there was time for the g’oods to pioceed th.it 
evening. The weigher said there was. The same person had on 
previous occasions taken goods of the same kind to the station at 
even a later hour, which were never refused as too late, and had 
always been forwarded the same evening. And it was held that 
was evidence of a special contract with the company to forward the 
o-oods on the evening on which they were delivered for caiiiage. 

An acceptance by tlio caiaier at an nnusual place will be snfli- 
cient to charge them. It seems alw ays sufficient that the goods are 
“pnt into the charge of the carrier.” (Lord Ellenborough, C. J., 

in Bodim v. Combe, 2 M. & S. 172.) 

What is a sufficient putting in charge of the carrier must ahvays 

be a question of fact, to be judged of by the jury, with referenco 
to all tho circumstances of the case, and the usual course of busi- 
ness in similar transactions, at the same place and with tho same 
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carrier. And it will be found ordinarily to resolve itself into thib 
inquiry, wlietlier the owner of the goods did all to effect a secure 

doliverv to the carrier which it was reasonahle to expect a prudent 

% 

man to have done under the circumstances. 

38 . Tlio rospoiisilhlity of a coninioii carrier is fixed 
l)y tlio accoptanco of the goods wliotlier the acceptance 
Ix' ill a special manner, or according to the usage of 
Ids Ijuslncss. 

4 lie rcspon.sil)ilitA" comniencos with a complete de- 
livery of the goods to lie forwarded, if accepted, with 
or without a special agreement as to reward ; for the 
ohii'uition to carr\^ safeK' on delivery carries with it a 
])romise to Iceep safelv liefore the goods are put oi 
iiiaer<\ (^Raadleson v. Murrajj^ 8 A. & E. 100 ; Dale v. 
Hall, 1 Wils. 281, See also Story on liailm. ch. vii.) 

An acceptance in some way is indispensahle ; for if it appears 
that there is no intention to trust the carrier with the custody of 
the goods, he will not he held liable. {Bruul v. DaJe^ 8 Car. & P* 
207.) Man}' (piestlons have arisen as to what amounts to a de- 
livery, so as to put the goods into the constructive custody and 
risk of the carrier. If the goods are delivered at the usual place 
of reeemng similar articles, and notice given to the proper servant 
of the company, there is little chance for any question upon this 
suh j ect . 

It is not necessary to a delivery that goods should he entered 
upon any freight list or wav-bill, or that the contract of hii’e 
should he verified by any written memorandum. {Paricer v. Gt. 
Tf^cs/. Ptj, Co., 7 M. & G. 253 ; Citizen Banh v. .Nantucket Steam 
Co., 2 Story, IG.) 

In Packard v. Gctman, 6 Cow. 757, it was held to he a sufficient 
delivery if the goods intended for carriage are left by or near the 
canal boat, according to the usages of business ; yet, with the 
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qualification, that sucli delivery musl bo accompanied witli e,v press 
notice to the master. 

Of coiu'se it is no delivery to the carrier or acceptanco hy him if 

V 

the goods are placed in the carrier s vehicle without his kuo^^ ledge 
or consent. {^Lovett w.Uobhs^ 2 Show. 12/ ; EeffjJi v. Snulh^ 1 Cai. 

& P. G40.) 

If there is no agreement that the goods shall be delivered to the 
carrier in a special manner the delivery must be in confoimit^ 
with the known course of the carrier s business, or it will not bind 

him, see post., Chap. X., Art, 1G3. 

As to an acceptance of goods for carriage with an injunction 

from sender that goods must bo delivered before a particular time 
for a particular event, as a race meeting, show, or otherwise, see 

post, Chap. XII., Arts. 198, 199. 

A person having goods to send by a railway applied to the 

company for a truck, which was run on a side track to his ’ware- 
house. The goods were loaded and the agent of the raih\ ay com- 
pany notified. It was the custom of the company on receiving 
such notice to have the packages counted, sign a bill of lading, and 
then to send an engine and remove the truck. Ijefore these steps 
were taken the g'oods were burned, and it vas held that theie A\as 
a delivery to the carrier. [IJhiwis By. Co. v. S>nyser, 38 111. obi.) 

39. In the absence of special limitation of liability 
in the contract, an acceptance of goods makes the 
carrier responsible for them until they reacli the final 
dostination to wdiich they are addressed or consigned. 
{Duff Y. Biukl, G Moore (C. P.) ICO ; Muschamp x. L. 

1\ Bjj. Co., 8 M. & W. 421 ; ll/jde v. Trent Nai\ Co., 
5 T. R. 880; TeaU v. D. Neivru St. Co., G Ir. Pep. 

C. L. 58 G.) 

In the last case, Pitzgerald, J., said : — biVe are told that when a 
common earner receives goods addi'cssed to a certain place, a 
contract is inipUed on his part to carry to that place, that is, how- 

1 ) 2 


Chap. IV, 
Art. 33. 
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Art. 39. 


ever, only wliere the caiTier is a general carrier ; but here the 
defendants are carriers by sea only, every dociinaent produced 

shows that they undertake to carry by sea only. 

Where goods arc transfeiTcd from the original contracting 

carrier, his liability continues if such transfer is only accessory to 
the discharge of his own duty, or the terms of his own contract. 
V. L. >S. 11 . lOj. Co., 2 Ex. 415.) 

See pod. Chap. XT. 

40 . AVhere the carrier delivers a ticket or other 
notice to the person from whom he receives the goods 
speclfving the terms on which lie agrees to carry, and 
the customer assents (or does not dissent), the terms of 
tlie iKitice will establish a s])ecial agreement, and will 
exclude the common law contract .so far as it is varied 
by those terms, ( IVfjJd v. Piclcford.^ 8 M. & . 443 ; 

GL X. Ihj. Co. V. MorviUe, 21 L. J. Q. B. 319 ; Phillips 
V. EtUvards.^ 28 L. J, Ex. 52 ; Znn.^ v. S. E. Bjj, Co..^ 
L. E. 4 Q. B. 539.) 

If the customer in such a case declines the terms, 
and wishes to fix the carrier with the common law 
liability, he must tender or offer a reasonable com* 

\j * 

pensation, and sue for the refusal to receive the goods. 
(^Carr au Lane. 4* York. 11 fj. Co..^ 7 Exch. 707 ; 21 L. J. 
Ex. 2G1 ; Gar Ion y. BrClol cS' Exeter Efj. Co..^ 1 B. & 
S. 112 ; 30 L. J. Q. B. 273, ante^ Article 27, p. 24.) 

Such, a liabilitA^ can only exist in the case of goods 
Avhich the carrier's public calling requires him to carry. 

Such a specific notice is not “ a public notice or declaration 
Avithin sect. 4 of Carriers Act, set out post, p. 72. [W(dker v. York 
4* N. Midland By. Co., 23 L. J. Q. B. 73 ; 2 E. & B. 750.) 

41 . A person who is a common caiTier may at the 
same time be a Avai’ehouseman, and after he receives 
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tlic goods, and before they are put in iftnortA tliev may 
he lost or injured. In such ease, if the earihu* roeeives ‘ 
tlie u’oods into liis own warehouse, for the ac'connno- 
dation of liiinself and lus eustomers so that the deposit 
there is a mere accessor)' to the carriage, such person's 
responsibility, as a common carrier, begins witli the 
receipt of the g'oods. (^Pi'r l^ullcr, d., in lljiih ^ . J i( nl 
Xav. Co., 0 T." K. 389 ; Crawl Ton'cr. ICo Co. v, 

UUman, 89 111. 344.) 

That is, ho then becomes responsible for all losses not occasioned 
by inevitable casualty ; whereas, if he were a mere warehouseman, 
he is not liable, unless he has been guilty of want of ordinary 

care. {ForiviU'd v. 1 T. 11. 2i.) 

An innkeeper, if he is at the same lime a common carrier is 

liable, as such, for any loss to goods sent to his inn (and received 

there to be forwarded), which happens before tho\ aie put in 

transit. [JEi/de v. Trent iLsttv. Co.^ snpra.) 

In Uivho^e V. Nawjafach 10/. Co. (31 Conn. 281), where a trunk 

was delivered at a railway station at 11 a.m., to go in a tram at 
3 p.m., it was hold that the railway company was liable as a carrier 
from the time of deliver}', although the trunk was not checked 
until fifteen minutes before three, in accordance with the practice 

of the company. 

In Ban on v. Ehircthje (100 Mass. 45-5), it was lield that if any- 
thing reinaiiied to ho done hy the consignor of the goods or his 
agents after the delivery of the goods to a railroad company, heforo 
they were ready for transportation, the company were only re- 
sponsible for them as warehousemen. 

And see post, Chap, XYH. 

42 . Where the goods arc delivered to the carrier 
to Ijo kept ill his w-aichouso until furtlioi- ordei-.s, the 
liability of the carrier as a coinuion carrier will not 


Chap. IV, 
Art. 41. 
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attacli until the g'oocls arc ordered to bo carried. But 
Avhen this order is giveUj and also Avhen the goods arc 
left in the first instance to Ije carried 2 :)rcsently, the 
responsibility of the carrier attaches at once. (^Sjuale 
V. ILnlson JUrer Fiff, 6b., IG Barb. 383.) 

Instructions to forward fortlnvith may be inferred 
from the cour.se ()f l)usmoss in the al)scnce of express 
proof. [Moses v. Boston and 3Iaine Bf/, Co,^ 4 Foster, 71.) 

43 . If a per.son is at the same time a common 
carrier and a forwarding merchant, and he receives 
goods into liis warehouse to be forwarded accordin<^' 

O 

to the future orders of the owners, if the ^>'oods are 

^ O 

lost or damaged liy fire, or otherwi.se, before such 
oiders arc received, or the goods arc put in transit, he 
is not chargeable as a common carrier, but only as a 
Muarehouseman. [Forward y. Fittard, 1 T. 11. 27; Flati 
s. Ildohard^ i Co wen, 409; Boshell v. ^Vatcrliousc,^ 2 
fetal k. 4G1 ; Brook au Fiekwdh^ 4 Binge 218.) See also 
the American cases cited in Angell, p. 125. 

A A\ ti roll Ouse 1110,11 IS not liahlo luiless 1ig lias been guiltA^ of 

{Bornard v. Ftffard^ snpra.) In that case twelve 
pockets of liops liad been accepted at AVeyhill, Avliere an annual 
fair l^■as held, to carry to Shaftsbury by road. The hops were 
stored b} the caiiier in a booth, which took fire from a neigh- 
bouring booth, and tlie hops wore burnt. Lord MausBeld held 
t at tlie contract of carriage had commenced, that the carrier was 

n ^ot by the act of God, as lightning, and 

t lat the carrier was responsible. 

ould seem that a wharfinger is bound only to the same 
egree of care as a Avarchouseman, and is not liable to the same 
extent as a common carrier. {Phtt v. llihbard, supra.) 


ud 


THE DELIVERY VE TJIE (HifJDS Tn THE *’ARRIE!!. 


44. A cnrrior of g'ootl^ is olwnys liouinl to iollo\v 
instructions jiiven bv tlio o^vner or liis a^vnt ^vlun’o 

rea SOI i abl y p va c t i cabl o . 

Wlicrc an order is given to a carrier antecedently 
to the delivery of the goods to him, who assents to 
deal with themAvhen delivered in a particular manner, 
a duty is imposed on him on the receipt of the goods 
to deal with them according to the ordei pici loude 
given ; and the law implies a promise liy him to per- 
form such duty. {Streeter v. llorloclr, 1 Biug. tU ; 

7 Moore (C. P.) 283.) 

See as to the consignor’s right to alter the destination of the 
goods, or to demand their delivery hack to himself, post, Chap. 

YII., Alt. 93. 

45, A licence to deal in game cannot be lield liy 
“ the ouuicr, guard, or driver of any mail coach, or 
other vehicle employed in the conveyance of the 
mails of letters, or of any stage coach, .stage waggon, 
van, or other public conveyance, or by a earner or 
higgler,” or by anyone in the employment of aii)^ of 
the above-incntioncd persons. (1 & 2 M ill. 4, c. 32, 

s. 18.) 

Some of the earlier railway companies’ special Acts made the 
officers of the company liahlc to a penalty for carrying on the 
railway nets and guns for destroying game. (See AppendLv bo. 
31 , Table XVIII., to Second llcport of the Select Committee on 

Hallways, 1839.) 


Chap. IV 
Art. 44. 
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C’lIArTER V. 

THE OBLIGATIOXS OF A CAFRIEE DURING THE 

TRANSIT OF THE GOODS. 


46 . iV GOiiHiion carrier is lial)lc l)v the custom of 

lu/ 

the realm in case of loss of or injuiy to the goods, 

unless the loss or injury arises from : — 

(1) The act of God. 

(2) The Queen's enemies. 

(3) Contriluitorv negligence on the part of the 
bailor. 

(4) Inherent vice in or natural deterioration of the 
thing' carried. 

As to the oomnienccment of the carrier’s risk, see anfe^ Art. 38. 
As to the terminatiou of, see Art. 90. 

It IS a general maxim in law, that Adas Dei nemini facit wjuviam, 

that is, the act of God is so treated by the law as to affect no one 
injuriously. 

“To give due security to property, the law has added to the 
lesponsibilit} of a carrier which immediately arises out of his 
contiact to cany foi a reward, namely, that of taking all reasonable 
■ re of it, the lesponsibiliiy of an insurer. Eroin his liability as 
nsuiei the caiiiei is only to be relieved by two things, both so 
we I known to all the country when they happen, that no person 
wou be so rash as to attempt to prove that they had happened 
w en they had not, namely, the act of God and the king’s enemies,” 
(ler Lest, C. J,, ui Dilct/ v. Horne, 5 Ling. 217.) 

Accident produced by any physical cause which is irresistible, 
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eucli as a loss by lightning or storms, by tlio perils of the sea, liy 
an inundation or earthquake, or by sudden doatli or illness, is the — 

“act of God.” (Stoiy on Bailm.) 

The peculiar responsibilit}^ of the common carrier is usiiall}' said 
to arise out of the custom of the realm. This is a ]irevalent mode 
of expression to account for a legal principle of Avhieh lawyers do 
not know or care to acknowledge the real source. And the real 
source is to be found in the Ixoinan law. The priiieijdes of the 
Ivoman law upon the subject were based upon the well-known 
passage in the edict of the Preetor : “ Nauta 3 caupoues stabularli 
quod cuj usque salve fore receperint, nisi restituent, in eos judicium 
dabo” [D. iv. 9]. And the public utility of the principle led to 
its extension to carnage by land as well as by sea, and its adoption 
into the law-merchant of the civilized world. (See Campbell on 

Negligence, p. 3o.) 

“ It appears from all the cases for one hundred years back, that 
there are events for which the carrier is liable, independently of 
his contract. By the nature of his contract he is liable for all duo 
care and diligence, and for an}' negligence he is suable on his con- 
tract ; but there is a further degree of responsibility by the custom 
of the realm, that is, by the common law ; a carrier is in the natme 
of an insurer.” (Per Lord Mansfield, in Forward v. Fittardy 1 


T. P. 27, 33.) 

“ The law of England has from the earliest times established a 
broad distinction between the liabilities of common carriers of 
goods and of passengers. Indeed, the responsibility of the carrier 
to re-deliver the goods in a sound state can attach only in the case 
of goods. This responsibility (like the analogous one of innkeepers) 
has been so long fixed and is so universally known that carriers of 
goods undertake to carry on contracts well understood to compre- 
hend this implied liability. If it had not been the custom of the 
realm, or the common law declared long ago, that carriers of goods 
should bo so liable, it would not have been competent for the 
judges in the livescni day to have imported such a liability into 
such contracts on . reasons of supposed convenience.” (Per Mon- 
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tague Smith, J., in IlHlhcad v. Midhaul i?//. Co,, 3S L. J. Q. E. 
169.) 

The exception of foreign enemies is derived from the principle, 
that in that particular case the carrier can have no remedy by 
action against the hundred ; it includes under that term only those 
foreign enemies of tlie Queen which are such by open declaration 
of war, and not such domestic enemies as are considered so by 
reason of any temporary in.surrection or riot ; in which cases, as 
the county or hundred are responsible for not preserving the peace, 
the carrier might recover under the statutes against them for losses 
occasioned thereby. (Jeremy on Carriers, p. 57 ; Chit. & T. p. 38. 
See post, Ai’t. 49.) 

47 . In order to conic witliin the exception of loss 
by the act of God, the loss need not have been caitsed 
directly and exclusively liy such a direct and violent, 
and sudden and irresistible act of nature as the carrier 
could not by any amount of ability foresee, or 
could foresee it) could not bv anv amount of care and 
shill resi.st so as to prevent its effect, 

A loss is a lo.ss by the act of God if it is occasion 
1)y the elementary forces of nature, directlv and ex- 
clusivel}', unconnected wnth the agency of man or 
other cause ; and if it can be shown that it could not 
have been prevented by aii}^ amount of foresig'ht, 
pain.s and care reasonably to bo required of the carrier, 
he is then not liable for the loss. 

If the loss is occasioned partly by the act of God as 
above defined, and partly by some other cause (as 
foi example a defect in the thing* carried), which, 
if it had been the sole cause of the loss, would liavc 
furnished a defence, yet if both together formed an 
iiiesistible cause of the loss in the sense that by no 
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reasonable precaution on the part of the carrier could 
the damage have been prevented^ the carrier is not 
liable; and (per Cockburn, C. J.) in such eases a eomnnui 
carrier has done all that is reasonably to bo required 
of him if he has used all the means to ^vhiell prudent 
and experienced carriers ordinarily have recourse to 
ensure the safetv of goods entrusted to them under 
similar circumstances. (^JSugent v. SnalJi^ 1 C. 1*. D. 

441 ; 45 L. J. C. P. GOT.) 


Chap. V. 
Art. 47. 


In the Court below it was held that to constitute the ‘‘ act of 
God a loss must arise from such a direct and violent and sudden 
and irresistible act of nature” as could not be foreseen, oi, if foie- 
seen, prevented.” (Per Brett, J., 1 C. P. D. 34.) 

In that case the defendant, a common carrier by sea, received 
from the plaintiff a mare to bo carried from Lonelon to Aberdeen. 
In the co ur se of the voyage the ship met with rough 'weathei, and 
the mare, being much frightened and struggling violently, sulteied 
injuries of which she died. No negligence was proved against the 
defendant, hut the Common Pleas Division held him to he liable, 
on tlie ground that the rough weather was not so ^ iolent and 
unusual as to amount to the ‘‘ act of God, nor was the struggling 
of the mare alone enough to show that it was from her iuheient 
vice that she v'as injured. But the Court of Ajipeal reversed this 

decision. 


A fall of rain, of a kind which could not reasonably have been 
anticipated, amounts to vis nuijor, v. Alui skuid^ L. It. 10 

Ex. 258 ; 2 Ex. D. 1 ; 44 L. J. Ex. 114 ; 40 L. J. Ex. Div. 174.) 

The act of God means not merely an accidental circmnstanco 
but something overwhelming {Oddey v. Portsmouth, Steum- 
X>acket Co,, 25 L. J. Ex. 101), which could not happen by the 
intervention of man, as storms, lightning, and tempests. {EYnvard v. 
Pittard, 1 T. H. 33.) 

A frost of extraordinary severity has been held to constitute vis 
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rnajor^ or, in tliis sense, nn act of God {BJj/ih y. Birmingham Wafer- 
icorhs Co.y 11 Ex. 7f^l ) ; so, too, lias a great and unexpected fall of 
snOAv (Bridffon v. Gf, X. By. Go., 28 L. J. Ex. 51) ; as, also, a 
violent tempest. [Xarjcnf v. Smith, ante ; Biver JJ^ear Commis- 
sior/rrfi v. ^Lftamwn, 2 App. Cas. 743, 740 ; 47 L. J Q. B. 193.) 

In Way v. Xmc York and Brie By, Co. {1 llilt. 235), it was 
lield tliat tlie freezing of perishable articles by reason of an unusual 
intensity of cold was not such an intervention of the vis major as 
excused the carrier, if the accident might have been prevented by 
the exercise of due diligence and care upon his part ; that the fact 
that the carrier had done what was usual, was not sufBcient to 
exempt him from a charge of negligence ; that he must shoAv that 
he liad done what was necessarv to be done under all the circum- 
stances. 


48 . A common carrier is not Boimcl to use extra- 
ordinary efforts or incur extra expense in order to sur- 
mount obstructions caused by tbe act of God, as a fall 
of snow*. (Briddon v. GL X. Bfj. Co.^ 28 L. J. Ex. 5E 
Seej>> 05 ^^, Art. 174.) 


49 . Ifthclos s or injury to the goods by tlic act of 
God or tlic ()ucenhs enemies is conduced bv the 

4/ 

carrier’s negligence or want of skill, or by insuffi- 
ciency of vehicle, the carrier is liable. (Angell on 
Carriers, p. 48; Gill v. J/a/n, Sheff., cVc. By. Co., 42 L. J, 
Q. B. 80 ; L. ll. 8 Q. B. 18G : per Lush, J.) 

Th is rule of the responsibility of common carriers 
includes not only damage occasioned by the act of 
God as operating upon, or as secondary to, the negli- 
gence or misfeasance of the carrier or his servants, 
Imt extends to the intervention of the agency of a 
third person. (Angell, p. 175.) 
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If goods are taken ky the puhlle enemy, the carrier is liahle if 
his nef^liii'cnce has coiitrihuted to tlie loss. ( //e/A/fA/// ^ . ]\t ttiKit >1^ 

12 Wall. 254; SEvi US, 1 Stra. 128; Forfcard v. ritiard, 

1 T. E. 27; WhaUiif v. Wraif, d Esp. 74.) 

It is the carrier’s duty to do what he can, by reasonable skill 
and care, to avoid all perils, including the excepted perils. 11, 
notwithstanding such skill and care dainagv does oceiii , he is 
relieved from liabilitv ; but if his negligence has brought about 
the peril, the damage is attributable to his bread i of duty ami the 

exception does not aid him. (^^ee (r/// -s* ca.vf , .sv/yjcf/.) 

A common carrier impliedly promises that ho will plo^ide con- 
vej’ances reasonably fit for the purpose to which the\ aio put, and 
servants of competent skill. {^Lyvn v. J/c//s, 5 East, 4-,8 , t tandm. 
By, Co. V. Biirhe, i:3 Wend. Oil ; Chippendak v. Lane. York. 

By, Co., 12 L. J. Q. B. 22.) 

50 . The act of God docs not exonerate the carrier 
if there he negdigence, apart from which the act of 
God would not have resulted in the loss. [FluUlps 
V. Clark, 2 C. B. N. S. 150.) 


51 . If the goods have been Avetted, destroyed, or 
SAA^ent aAA'av by rains and floods, the circumstances 
attendant thereupon must be regarded, in order to 
determine AAdiether it has been occasioned by the act 
of God, or the act, misconduct, or negligence of tlic 
earner. a^. k^JtcpJievd , cited in Abbott on Ship- 

ping, 12th cd. p. 328; Amies v. Stevens, 1 Stra. 128.) 


In order that an extraordinary natural event, such as a very 
high tide, should be, in the legal sense of the words, an act of 
God, it is not necessary that such an event shoidd ue^•cr have 
happened before ; it is sufficient that its happening could not have 
been reasonably expected. If such an event has happened once, 
hut there is nothing to lead to the inference that it is likely to 


Chap. V. 
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recur, it does not, if it liappcns a second time, cease to be .an act of 
God. (^ifrophosphaf(\ Maimro Co. v, London (ind St. lutiherine 

JDoch Co.. 0 Cli. D. OOO; Tlnn/ V. SpakVuKj, 30 N. Y. G30; and 
see Uedfield on Carriers, p. 19.) 

52 . A common carrier, heiiia' an insurer of ^oods, 
is responsible for dainae'o or loss occasioned by acci- 
dental fire, rosultino' neitlier from tlic act of God^ nor 
of the Queen s eneinie.s. (Per Dallasj C. J., in TJtorogood 
Y. 3Iarsh, 1 Gow. lOd ; ColUns x, B. cV Ex. Ry, Co., 29 
L. J. Ex. (H. L.) 41.) 

lie is liable for tlie loss of the p^oods occasioned by 
firCj even tbougli the fire Avas not occasioned by any 
actual negligenccof tlic carrierj and did not arise upon 
bis premises. {Fonvard x. Fittard, 1 T. R. 27.) 

bee wllatl, 1 WiU. 231 ; 1 Inst. 80 ; Covinfon v. WiUan^ 

Goav. 115. 

A loss tbrougli fire occasioned by liglitning AA'oiild be a loss by 
tbe act of God. (Fonrard x. Pdtayd, 1 T. R. 27.) 

In Mdicr Steam iSaiigfdion Co..^ 6 Sold. 431, tbe carrier was 
field liable for a los.s by fire, altfiougfi tfie proximate cause of tlie 

loss A\as tfie driA’ing of tfie fire from a distance to tfie goods by a 
sudden gust of wind. 

As to liability for goods destroyed by fire in a carrier’s war cliouse, 
see ante, p. 38. 

In Co. V. Ind. Cut. Rg. Co., Disn. 480, it was field 

tliat in losses by fire tfie carrier is prirnd facie liable. (See Redfield 
on Carriers, p. 20.) 

R} tfie Roman law tfie carrier’s responsibility extended to fii’e ; 
and tfie policy of tfie Englisli law lias adopted a similar rule, on tfie 
ground tfiat fire may be collusively raised in order to favour depre- 
dations. Until tfie passing of tlie Mercantile Law Amendment 

Act (19 20 Yict. c. GO, s. 17), a different nile prevailed in Scot- 

land, fire being regarded as damnum fatale. 
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63. A eari’ici’ is liable ^vlicrc the loss ov daniag'C is 
occasioned bv the iiTOsistiblo force and violence of 
robbers and mobs. (Cofji^s v. Beniardj 1 Sinithj L. C. ; 
Forward y. PlHard^ 1 T. E. 27.) 


Chap. V. 
Art. 53, 


In Forward v. Fitlardy Lord Mansfield puts the ease of tlie riot 
in Loudon, of 1780, hj Avhicli the great destruction of property in 
that city could not be prevented by a considerable luilitary force, as 
even an instance vhieh could not be received to protect, in that 
capacity, a common carrier. 

Lord Mansfield held, \\\ Barclay v. CacuUa-y-(^and (3 Doug. 380, 
cited 1 T. 1\. 33, nom. Barchaj v. Jleyycna')^ tliat tlie master of a 
ship on board of yhich goods have been laden in the Iviver Thames 
for a foreign port, is liable for the loss of the goods occasioned by a 
forcible robbery while the ship is lying in the river. “At first the 
rule appears to be hard, but it is settled on principles of policj , and 
when once established every man contracts in reference to it, and 
there is no hardship at all.’’ 

54. Where goods entrusted to a coininoii currierj 
to be carried for reward, arc lost otherwise than by 
the act of God or the Queen’s enemies, it is a yE'ir^iiwp fiO 
juris el de jure that they arc lost by negligence, fraud, 
or connivance on his part. (Bull. N. P. /O, n. (^0*) 

“ This is an extremely severe presumption, but one which public 
policy appears to require ; although both by the common law, and 
by virtue of various modern statutes, common carriers can in many 
cases limit their liability.” (Best on Lvidence, p. 545.) 

55. A common carrier by land or by water (both 
inland and sea) is liable for all losses or accidents to 
the goods in his possession, except those occasioned 

causes mentioned iii Art. 40, although there may 
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Chap. V. 
Art. 55. 


have boon no actual negligence on bis part, and tlic 
injurv inav have been occasioned by the neglig'cnt 
act of a tliird person. [Trent Nur. Co. v. Ttrov/, 3 
Ksp. l'^7; 4 Doug. ; I)(Ce v. JLiU.^ 1 Wils. 282.) 


In '1 'rad Xav, (Co. V, Mdod, supra, tiie ship of a common carrier, in 
a voyan’P frrtm Hull t*) ( Jainsborouah, drove on to an anchor in tlie 
Iliver Trent, and ^vas in consequence sunk, and tlie goods on hoard 
injiu'ed, and the accident was occasioned by tlie neglect of the thhd 
party in not having Ids Ituoy out to mark tlie place where his 
ancltor lav, it was hidd tliat tlio carrier was hound to make good 

i sort of neHltrence were to 




tlie L)ss, Ashurst, J., said, ‘‘If 
excust* the carrier when he finds that an accident had happened to 
goods from the mi.-?conduct of a third person, he would give himself 
no further troulde about the recoverv' of them.’’ 

V 

If fhr misconduct of the third ]ierson is caused by the orders of 
the owner of tlie goods, the carrier of course Avill not be responsible. 
[Butlenvorth v. Broa:idon-^ 34 L. J. C. P. 2G7.) 

56 . A common carrier from a jdacc within to a 
])lacc without the realm, is subject to the same liabili- 
ties at common hnv as a common carrier who carries 
only witliin the realm, and is, therefore, bound to ac- 
cept all goods which are rea.sonably tendc.ved to him 
for conveyance Ijetween those limits. ( Crouch v. L. A 
N. W, Jhj. Co., 23 L. J. C. P. 73 ; 14 C. 13. 255 ; Xu^eni 
V. Hriiith, ante, Art. 47.) 

By 31 & 32 Yict. c. 110, carriers by land aud sea may limit their 
liability. (See post, Chap. XI., Aid. 173.) 

In Crouch v. L. 4' X. JF. Btj. Co., Jervis, C. J., said, “If it is 
admitted that when once they have held themselves out as common 
carriers, there is engrafted on their acceptance of tlie goods the 
common law liability to carry, even if they are to carry heyoud the 
realm ; it would seem, also, that they are subject to the other part 
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of tlie common law liability, namely, to accept Avitliin reasonable 
limits all goods tliat may be tendered to them to cany. If, there- 
fore, being carriers within the realm, they are bound to take tlie 
goods offered to them to bo carried within tlie realm, it follows 
that if they profess to be carriers beyond the realm, being them- 
selves at the time they so profess within the realm, tliey are bound 
to accept and to carry goods be^^ond the realm upon tlie terms on 
which they profess to contract.” 

As to goods received without the realm, see Bnnnh [/ v. -K i:- H'j- 
Co., 31 L. J. C, r. 2SG ; Le Coiitm- v. L. >S- S. IC. J!;/. Co., L. It. 
1 Q. B. 54 ; 35 L, J. U. B. 40. 


57 . If the owner of the goods assumes the care 
and custody of them himself, instead of trusting them 
to the carrier, the carrier is not liable for the loss. 
(B/’iiid y. DalCj 2 51. & W. 75-3; India Co, v. Fallen^ 1 
Stra. C90 ; Tower \, Ulica A S. 11 >i. Co.^ 7 Hill, N. Y., 
47. See Chap. XVI I.) 

]3ut the fact that the owner or Ids servant accom- 
panies tlie goods to keep an eye upon them, if he does 
not exclude the care of the carrier's servants, will not 
excuse the carrier. (^Robinson v. Dunnwre,^ o Bos. & 
Pul. 416.) 


But a can-ier may, of course, be liable upon a special contract 
for the safe delivery of the goods, and therefore where A. sent 
goods to B. who said, “ I will warrant they shall go safe,” it was 
held that this amounted to a warranty, and B. was liable for 
damage sustained by the goods, notwithstanding A. sent one of his 
own servants inB.’s cart to look after them. (Robinson v. I) inunorCy 
supra.) 


58 . The duty of a common carrier to carry safely 
is independently of any contract made by him, and no 

M. E 

A . 



Chap. V. 
Art. 56. 
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Chap. V. 
Art. 58. 


contract need bo pro^ 
cirstoni of the realm. 

8 A, & E. OGd.) 


'od in an action founded on the 

V. 1 E. & E. d J 



59 . Tlie loss of or injury to the goods is prund 
facie presumed to be due to a cause for which the 
carrier is responsible, and tlie onus prohand t is on the 
carrier to exempt himself. 

As to bmdon of ja’oof wlicro tlie carrier limits his liability by 
special eoiitraet, see 7 >o.s/, Art. 8G. “ Everything is negligence 

whicli the law does not excuse.'’ {D(de v. llfdl^ 1 Wils. 281.) 

It is enough to show the damage done in order to render the 
common carrier liable ; and the burden of proof is on him to sliow 
that it was occasioned by such cause as will exempt him from 
liability.” (Per Harper, J., in Etrart v. Surefy 2 Bailey, IG. See 
also American cases in An gel 1, p. 187). 


60 . A common carrier is not liable for any losses 
which arise from the ordinary wear and tear and 
chafing of tlie goods in the course of their transporta- 
tion, or from their ordinary loss, deterioration in 

' tj I 

quantity or quality in the course of the transit, or 
from their inherent natural infirmity and tendency to 
damage, or whicli arise from the negligence or fraud 
of the owner or consignor thereof. (Story on Bailm. ; 
per Willes, J,, in G. IF. Ilij. Co, Blower,^ L. R. 7 C. P- 
G55 ; 41 L. J. C. P, 2G8 ; Ilulchinson y. Giujon,^ 28 L. J. 
C. P. 63 ; 5 C. B. 140.) 

Where the detci ioration is caused by the default of 
the carrier, he is liable. ( Wilson y. Lane, By. Co.y 
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80 L. J. C. P. ‘J8'3 : am V, J/. .V. .S' x. X//. ^ L. 1^- S 

Q. E. 18G ; A'2 L. J, Q. 80 : X. IT. Xv. v. 7Xo«7v, * ‘ - 

supra,) 

If tlio goods to bo carried rcij[uire airing or venti- 
lating during tlio journeVj for the purpose (‘f preser- 
vation, as fruit and siuOi like articles do, the neglect 
of this duty 'will render the carrier lialde, i^Dacuhon 
V. Givyunc^ 12 East, 881.) 

If a load of floods a certain bo delivered to a 

common carrier to be carried for hire, ami the load on its arrival at 
its destination is deficient in weight, tlioro is a prima facK’ pre- 
sumption of negligence on the part of tlie carrier, wli ich tlie latter 
must rebut bj showing that the deficiency of weight arose from 
causes over which he had no control. {Ilairkes v. S)ri(/iy Car. & 

!M, 1 2.) 

The carrier is not liable for any damage from the ordinary 
decay of oranges, or other fruits in the course of their journey. 

(3 Kent’s Com. 290 — 301 ; S/nj) JToiranl v. lll-'i'sutu/}, IS How. 231 ; 

The Brig CoUenherg, 1 Black, 170.) But the carrier is, never- 
theless, bound to take all reasonable care of such houa penfura, and 
if tliey require to be aired or ventilated, lie must take the usual 
and proper methods for this purpose, (Abbott on Shipp. 3< 1 ; 
Davidson v. Girg)iney 12 East, 381 ; 'The CoUenherg^ supra.) 

The carrier is not responsible for the ordinary diminution or 
evaporation of licpiids, or the ordiuar\' leakage of the casks, in 
which the liquors arc put, in the course of transportation, or from 
their acidity or tendency to eflervesco ; as his implied obligation 
does not extend to such cases {Nelson v. lVoodrup\ 1 Black. 

(U. S.) 156), unless to prevent loss from such causes is within his 
control. 

If a pipe of wine, upon the ferment, burst in tlie wagon, when 
gently driven, the earner is not liable ; for the fault is in the wine, 
and the insurer docs not insure against the defects of the thing 
itself. {Farrar v. Ada}ns^ Bidl. N. P. 09.) 

E 2 
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Chap. V. 
Art. 60 . 


But if a cask of brandy should leak during the journey, and the 
carrier take no means to stop the leak when it conies to his know- 
ledge, he would be liable for the loss. [Beck v. Evans^ 16 East, 
244 ; 3 Camp. 267.) 

See also jmty Cliap. X, 


61 . A coiiditioii that the carrier shall not be liable 
'“for leakage or In-eakagc ' ouh' exempts him for 
liabllit\' for leakaeo or breakac'e Avhich is the result of 
accident, and not where it is caused 1)\' his ncalia’once 
or want of care. [PliUlifis v. Chtrk, 2 C B. X. S. 

Cxcch V. a. s. Xuc. Co., L. B. .‘i 0. r. u.) 


62 . A common carrier is not responsible for damage 
accruing to the goods carried from improper 2 ^iit.*king 
by the sender ; at all eventsj where there has been 
nothing to indicate to the carrier the defective nature 
lacking. (See post. Art. 155.) 

But the carrier cannot alisolve himself from liabilitv, 
where ho lias the means of observing: the risk he runs 

O 

in accepting goods in the state in which they are pre- 
sented to him, and with such knowledge gives a 



3 C 



receipt. [Becky. Ecans.^ IG East, 244: 

Etiun-t V. Cnu.rle,p 2 Stark, ll. 323.) 

Insutlicient packing doe.s not necessarily relieve the carrier, but 
it may materially aifect the amount of damage to be recovered. 
{Iliypnbotham v. Gt. N. lly. Co., 2 F. & F. 796 ; Cox v. L. fE 
11 y. Co., 3 F. & F. 77.) 

In 11' ebb V. Paye (12 L. J. C. B. 329), Cresswell, J., said, 
“ 1 hough the defendant was not a common carrier, yet I think it 
was undoubtedly a part of his duty to see that the goods were 
properly packed, as well as properly carried,” 
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lu America it lias been liclcl that it is no excuse for the earner 
that a greyboimd dclivorctl to him, and for which he gave a receipt, 
was not properh- secured at the time of delivery, lie was bound 
to know what was a proper fastening, and advise the owner if aii.v- 
tbiug more was required. (Stinirt v. Cnnrliii, 2 Stuait ^ Ij. C. 
° See also SZ/rim- v. Sio,-.r Cit,/ .y 7.’//. Co., 2-1 Minn. Om;.') 




63 . A com moil carrier, ivlieii lie is exju'cssly di- 
rected to carry p^’oods delivered to luiu iu a paiticulai 
manner and position, is bound to carry them iu that 
manner and position ; and if he carries them othei- 
ivise and tliC)' are lost or damaged, the burden ivill be 
upon him to prove that the loss or damage iva.^ in no 
degree attributable to his lireach of contract, but was 
occasioned solely by one of the exemptions mentioned 
in Art. 40. (Ilasiinr/s v. H Tick. 41.) 

In that case a box containing a glass bottle filled with the oil of 
cloves was delivered to a common carrier, marked “ Glass— ^yUh 

care this side up ” ; and it was held, that this was a sufficient 

notice of the value and nature of the contents, to charge him vith 
the loss of the oil occasioned by his disregarding such direction. 
It was proved that the box was stowed in such a manner that tho 
marked side was not kept up, and consequently the large bottle, 
which was broken by some means in the passage, after it was 
stoAved and before its arrival, bore its weight upon its side, and 
not its bottom. (And see ^ayer v. Fo)'fH)iioi(fh Ry. Co.^ 31 Maine, 

228.) 

64 . If any brittle or perishable commodity, requir- 
ing great care for its safe {conveyance, is hailed to a 
carrier, enclosed iii boxes, and no directions are given 
as to how the Ijoxes are to bo carried, and no notice of 


Chap. V. 
Art. G2. 
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Chap. V. 
Art. 64. 


tlic peculiar uatnre of tlieir contents, tlio carrier is 
onlv l^ound to take tlie ordinar^' care of the boxes 
^vllicll tlicir general cliaracter aiid appearance seem to 
reqidre. (Aiigell on (tarriers, p, 253 ; Wehh y. Pane. G 
Scott, X. R. 056.) 

In such a case the owner of the boxes is culpable for concealing 
the peculiar nature of their contents. (See Bnhhvin v. LoudoUj 
Chathah} Doiu r IF/. Co.. 0 < h B. T). 582 ; /jo.v'q Art. 159. See also 
Cojce V. Ilefskt/ (19 Pa. St. 245), wliero the owner rejwesented the 
goods to be of much less value than they were, and thereb 3 Anduced 
the carrier to exercise less watchfulness in regard to them. See 
also 5 Watts & Serg. 21.) 


65 . If goods arc injured bj' any cause for Ydiicli 
the carrier is not re.spon.sible, he is still bound to take 
all proper and reasonable care of them, to preserve 
tlicin from further injury. He is not bound to repair 
them. (C/farks/oa S. B. Co. v. Bason, Harper, p. 2G2 ; 
Kolara v. Henderson, L. U. 7 Q. B. 225; 41 L. J, 
Q. B. 158.) 

But if the goods are wet he should, if possible, unpack and diy 
them. {C/tonf('fiK.v v, Ijcch, 18 Pa. St. 224.) And to do this he 
may open the packages in which the goods are. (Bird v- 
CiomivcU, 1 Miss. 81.) He is not, liowever, bound to delay his 
journey for this purpose. (See American cases, cited in Angell, 
p. 202. Seo po.s/, Chap. XI., Art. 184.) 


66. A common carrier is liable if the goods entrusted 
to him be damaged by rats, altliough the carrier may 
have kept cats on board the vessel in vdiich the goods 
are to lie carried, or in liis warehouse where they may 


TiiK the hy the caeuilr^ 

\)G deposited 1>\' liiiii 111 lii'^ eluiroctev of cmiihi. 
{Larcroni v. Dnir//, 8 Ex. IIU); Wfiiic v. IDnuj'f^rn/, 
11 Q. B. 43 ; Dak v. JIalL 1 Wils. 281.) 

67 . A carrier ayIio fraudulently takes or converts 
g'oods entrusted to liiin for conveyance to Ins on n use 
or the use of any person other than the owiioi, is 
o'uilty of larceny, althoug'h he do not l.ireak bulk oi 

& J ^ ^ _ j ^ ^ " TT* X 

otherwise determine the bailment. (24 ek ko Vict. 

c. 90, s. 3.) 


OD 


Chap. V. 
Art. 66. 


* • * 


68 . No carrier with an)' horse or horses, . 
shall travel upon the Lord's day, commonly called 
Sunday, upon pain that every person so offending 
shall lose and forfeit 20 shillings for every such 
offence.^’ (3 Car. 1, c. 2.) 

The di’ivev of a van, travelling to and from distant towns (as 
London and York), was held to he a carrier within tlie meaning of 
this Act. {Rr parte 2IkkUcfoa, 3 B. ck C. 134.) Neither this Act, 
nor 29 Car. 2, c. 7, make it illegal for a stage-coach to run on 

Sunday. {SamUman v. Breach, 7 B. k C. 90.) 

Drivers of hackney coaches may ply, and arc compellable to 
drive, on a Sunday. ^ (1 & 2 Will. 4, c. 22, s. 37.) As to parlia- 
mentary trains, sec 7 & 8 Vict. c. 8o, s. 10. 
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CHAPTER VL 


THE LIMITATION OF THE ODLTGATIOX.S OF A COMMON CAKKIER 

OF GOODS. 


1. Ijif the Curriers Aefy 1830 . . . 

2. 2j^ Special Coutrnet or Hotice . 


Arts. G9 — 83. 
Arts. 81 — 90. 


Chap. VI. 
Art. 69. 


1. Bjf Ihc Carr tors Act ^ 1830. 

69 . A common carrier by land, for liire, is not liable 
for the loss of or injury done to — 

fj 

(1) Bank notes of any bank in England, Scotland, 

or Ireland. 

(2) Bills of exchange. 

A document in the fonn of a bill of exchange, accepted by the 
person to wliom it Avas directed, but having no dxaAver, and found 
by the jury to be of no value when delivered to the carriers, is not 
^^ithin the Act as a “bill, tliough it might be as a wuiting. 
{Sfocssir/cr v. S. B. Ihj. Co., 23 L. J. Q. B. 293 ; 3 E. & B. 549.) 


(3) Cheques on bankers. 

(4) China. 

(5) Clocks. 

(6) Coins (gold or silver) of any country. 

(7) Deeds. 

(8) Engravings. 

j coloured prints. (2?o//.8 v. Pinh, 8 Car. 

oc F. 361.) ’ 


THE CAnniEllS ACT. 



(9) Foreign coins (gold or silver). 

(10) Furs. 

This does not include hat bodies, made partly o£ fur and partly 
of wool. {Maifhew y. NcJsoic 0 Car, Oc P. 58.) 


Chap. VI. 
Art. 69. 


(11) CtIqss. 

This includes looking-glasses {Oiccn v. Burncit, 3 L. J. Ex. <G ; 
2 Car. 357) ; also smellmg-hottlcs and the like. [Bvrn^ifrrn v. 

B(ixendah\ C C. B. (N, S.) 251 ; 28 L. J. C. P. 205.) 


(12) Gold coin. 

(13) Gold in a manufactured or unmanufactured 

state. 

(14) Gold plate or plated articles. 

(15) Jewellery. 

See Trinkets. 


(16) Lace. 

But not machine-made lace. (28 & 29 Yict, c. 94.) 


(17) Maps. 

See Y. Bickford^ 8 M. & W. 443. 

(18) Money (gold or silver). 

(19) Notes of any bank of the United Kingdom, 

(20) Notes for the payment of money. 

(21) Orders for the payment of money. 

(22) Paintings. 

This includes artist’s pencil sketches. {Mijfton v. MkUand Rij. 

Co., 28 L. J. Ex. 385 ; 4 IT. & N. 615.) 

The word paintings ” in this A.ct is used in its ordinary and 

popular sense to denote works of art. They must be articles of 
artistic value, as paintings, and not mere designs or patterns. 


58 


Till-: /.JJI' OF CAIFUFFS. 


Chap. VI. 
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{iroodfcan^ v. Z. IF. 10/. Co.^ 47 L. J. Ex. D. 263 ; 3 Ex, D. 
121.) Til tliat ca.^o coTmred imitations of rugs and carpets and 
coloured Avorking- designs, each of them valuable and designed by 
skilled persons and hand painted^ but having no value as vorks of 
art, were held not to be “paintings” within the Act. 

(23) Pictures. 

If a package, containing pictures in frames exceeding 107 in 
value, is delivered to a carrier to be carried for liire, without any 
declaration as to the value and nature of the articles, the picture 
and frame arc to be considered as one article ; and the carrier is 
protected from liability as well in respect of damage done to the 
frames as in respect of damage done to the picture itself. (Hender- 
son V. L. N. W. lOj. Co., L. Ik 5 Ex. 00 ; 30 L. J. Ex. 55.) 
Hawkins, J., in delivering judgment in Woodicard's vaspy snpra, said : 
“ That the articles in question are of a similar character to those in 
respect of which the Carriers Act has afforded protection to carriers 
there can be no (|uestlon, but unfortunately the language of tlio Act 
is not such as to iuchulc them, and the defect in the Act, if it be one, 
can only be remedied by the Legislature. It may be asked, how is 
one to t(‘ll wliether that Avhich is painted is a painting or a mero 
painted design ? I answer tliis question by adopting the language 
of Pollock, C. B., in Jlrnnt v. Hidiand lOj, Co, (33 L. J. Ex. 187) : — 
^ rho line is shifted according to the circumstances. But the 
question that wo liave to answer is, not where to draw the line, 
but whether this is within the line 7 I think for all practical and 
reasonable purpo.ses, wherever the line may bo, and leaving the 
line in a state of doubt (which is a doubt which belongs to every 
line attempted to lie tPawn, either in nature or in the social 
exigencies of life), that tliis is without the line.^ ” 

(24) Plate or plated articles (gold or silver). 

(25) Precious stones. 

(26) Promissory notes. 

(27) Securities for payment of money. 
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00 


(28) Silks in a manufactivrccl or iiumanufacturcd 
state, and ^vlietlier Avrouglit np or ntjt wrought 
lip with other materials. 


Chap. VI. 
Art. 69. 


This includes silk hose {ILni v. IhiAXinhiU^ 00 L. J . Ex. 33b ; () 
Ex. 7G9), elastic silk web {Jjnatl v. Jln/hitid lit/. Co,, 33 L. J. Ex. 
187 ; 2 H. & C. 880), a truss of sillc [Butt v. C. M . i’y- Co., 20 
L. J. C. P. 241 ; 11 C. B. 140), and a silk dress made up for 
wearing {Flou'crs v. b*. B. li//. Co., 16 L. T. 24. S. 329) ; also silk 

watchguards. 


(29) Silver, coin, or plate or pdated article^j. 

(30) Stamps. 

(31) Stones (precious), 

(32) Timepieces of any description. 


This includes a ship’s chronometer. (Le CoKfeur v. L, S. 

AV/. Co., L. Ih 1 Q. B. 54 ; 35 L. J. Q. B. 40.) 



(33) Title deeds. 

(34) Trinkets. 

It was said in Bcrmteia v. Ba^cendalo, anie^ i"). 57, that it is im- 
possible, with precise accuracy, to defino what arc * trinkets 
within the meaning of the Act. But as the closest approximation 
to this, it was said that they must be articles of mere ornament, or 
if ornament and utility be combined, the former must ho the pre- 
dominant Cj^uality. And, as instances, it was said hiacelets, shirt- 

hi'ooches, and ornamented shell and toitoise-shell 
portmonuaics, liowcver small tlieir intrinsic value, aie tiinkets. 


(35) Watches. 

(3G) Writings. 

See Bills of Exchange, oo/c, p. 56. 

or any of them contained in any p)arcel or package 
which shall have hecn delivered either to he carried 
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for liirc or to accompany tlic porsou of any passenger, 
wlieu the value of such article or articles contained in 
such package shall exceed the sum of 10/., unless at the 
time of delivering the parcel or package containing 
tliem to the carrier its value and nature has hccu 
declared, and an increased charge for the carriage, 

“ O f 

if required, has been paid, or an engagement to pay 
the same been accepted l)y tlie 2 ‘)erson receiving such 
parcel or package. (The Carriers Act, 1830 (1 1 Geo. 4 
& 1 AVill. 4, c. 08), s. 1.) 

As to tho words “ if required ” in tliis Art., see Art. 73,posfj p. 64, 
Tlie C arriers Act was passed in consequence of common carriers 
putting up in tlieir receiving oftices notices of terms and conditions 
of carriage, restrictive of their common law undertaking and lia- 
hilit}”, — a practice wliich produced frequent litigation upon tho 
question how far a person delivering goods for carriage became 
hound by such notices, and what evidence was sufficient to incor- 
porate them into the contract for carria<T^e. 

Fa 

j-he decisions on the constructions of these notices are stated in 

Addison on Contracts ; Chittj on Contracts, and Browne on 
Carriers. 

‘‘ Several witnesses have complained that tlie enumeration of 
goods in the Carriers Act is unsuitable and not based on any 
recognized principles of traffic, and they suggest that it should he 
adapted to the present condition of industry and trade. T\^e think 
there is great force in this suggestion, and are of opinion that the 
enumciation of articles in the Carriers Act requires revision.'^ 
(Report of Royal Commission on Railways, 1867.) 

4 he Carriers Act extends to all tlie articles enumerated in the 
first section, even althougli tlioy do not come within the words of 

the preamble, as being articles “ of great value in small compass. ’ 
{Oiven V. UMmed, 2 Car. & if. 3o3.) 

Value means intrinsic value at the time the parcel is delivered. 
(Stocssiger v. S. E. A//. Co., ante, p. 56.) 


riiE cAitJnKn.'i .irr. 
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The question whether :iu article is of the description nieiitioiied 
in sect. 1 is a question o£ fact for a jury. {Uniiif v. Mi'llmvi 1!;/. 

Co., 33 L. J. E.x. 187.1 

Pictures excecdiug the value of 10/. were laid upon one another 
without any covering or tie in the ouners \\aggon, vhitli had 
sides, hut no top ; and the waggon was delivered to a railw.ay com- 
pany, and placed hy their servants on one of thcii tiucks loi cai 
riage hy the railway : and it was held, that the pieture.s were “ con- 
tained in a parcel or package within the meaning of sect. 1 
Carriers Act, so as to give the company tlie protection ol that 
statute. {H'/ifii/e v. Lom-aMix oud Yorl-xhn-, i/y. Co., 1 j. P. d P-v- 

G7 ; 43 L. J. Ex. 47.) 

Bramwell, 13., in delivering judgment, said, think that this 
waec-on, with avhat was in it, was a ‘ parcel or package asitliin the 
meaning of the Carriers Act. The words are, ‘ articles or property 
of the descriptions ’ specified ‘ contained in any parcel or Package.’ 
Although, commonly speaking, a person would say, ‘ This is^ a 
waggon, not a parcel or package,’ yet, looking at the statute, its 
object and meaning, we arc not only justified hut compelled to say, 
that it was a parcel or package within the meaning of the Act. 
is remarkahlo that there is an authority for this view in the words 
of the plaintiff’s manager, who said ‘I jmM these goods.’^ ^ ^o 
one would douht that this was a correct expression. Then if the 
goods w'cre packed, this was a piackagc. Aloieoicr, theie 
quality of a package about it, that though the waggon was so 
packed that the defendants could see they were pictures of somo 
sort, yet they could not see what pictures, nor of what natuic they 
W'ere, their exact character being concealed hy the mode of packing 

adopted by Ibe plaintift. 

■Where a packing case contains articles some within the statuto 
and some not, the value of the case and of the articles not within 
the statute may he recovered, though the statuto has not been 
complied with as regards the articles within the statute. {Tmu/mn 

V. G. E. lly. Co., L. E. 3 0. 1’. 308 ; 37 L. J. 0. E. 83.) 

Willes, J., in delivering judgment, said, “ I own that I think, 
looking to soots. 3, 0, 7 and 9 ol the Carriers Act, and constnnug 
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Chap. VI. 
Art. 69. 


sect. 1 liv tlie lis’lit of tlio.=e sections, tliat ■\vbat tlio Leffislatnre in- 
tended was tlie same as what was laid down in Wj/ld v. PkLfovd 
(10 L. J. Lx. ; and tliat-if the principal thing carried was 
witliin tlie statute, then the package also was to he within it.’^ 

The term in sect. 1, means a loss by the earner, such as 

hy ahstraction li}' a stranger, or hy his own servants not feloniously, 
or by losing them from A'ehicles in the course of carriage, or by 
mislaying them, so as not to know wliere to find tliem, and the 
like; it includes temjiorary as well as permanent lo.==s ; so that if a 
carrier temporarily lose undeclared good.<, and on finding them 
deliver them to the owner within a reasonable time, he will not be 
liable : if, however, lie do not so deliver them, he is liable for tliis 
detention, (ircani v. Z. A'. JW Py. Co., 21 L. J. Ex. 180; 10 
Ex. 703, as explained by Jldlut v. Bras(‘h, 10 Q. B. J). 142, 145, 
147 ; and see pc.s7, Art. 81.) 

A loss by robbery is witliin the words “ loss or injury.” (Co~ 
rinfoii V. Jf Gow. 115; l)e Jiothschihl v. lloyal Mad Steam 
Pachet Co., 7 Ex. 734.) But sec Art. 77. 


70 * Unclei’ tlie Carriers Act the carrier is entitled 
to have an expres.s declaration from the owner or his 
agent, of tlie contents of a package, at the time of 
delivery to the carrier, however obvious to conjeefuro 
the nature of the contents nia}" bo. {Boys v. PtnJc^ 8 
Car. & P. 3G1 ; Owen v, Burnett, 2 Car. & M. 353.) 


In Ba:reudate v. Hart (G Ex. 760; 21 L. J. Ex. 123), the 
Court said, “ We think that the Act rerpiires the person who sends 
the goods to lake the first step by giving that information to the 
carrier which he alone can give, and that if the sender does not 
take that first step, then ho cannot maintain this action by the 
force of the 1st section, which expressb^ snys, that the carrier shall 
not be liable unless the declaration is made. Such declaration, when 
made, will lead to other consequences ; the carrier will know what 
he is to have more, according to the tariff which he has stuck up in 
his office ; if that sum is paid and the goods are lost, then of course 
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he would be liable ; on the other hand, il ho refuses to give a 
receipt as provided by tlio statute, or has oiiutted to ceinply with 
au}’^ provision of that kind on his part to be performed, ho wovdd 
lose the protection given by the Act ; ’ and ^[aule, Jm said, ‘ ilio 
great object of the declaration is, that greater care may be taken 

of the goods.” 

At coininon law, there was no dut}* iucuinbent on a. party send- 
ing a package to declare the nature and value of the contents. 
{IVaEcerY. Jaclson, 11 L. J. Ex. :J4G ; 10 M. .'c W. IGl.) *Seo 
antCy Art. 30, p. 2G. 

71. The rcfiisnl to cicchu’o the contents of a pack- 
ao’c w'ill not justify the cavriei' in ret using' to carry it, 

O V 

hut only excuses the loss. v. L. A >3. 11 . Ay. 

(7c., 18 C, B. 22G ; Crouch v. A. A A" IT. Yfy- 23 
L. J. C. P. 73.) 

The carrier has an insurable interest in the goods, the "saliio of 
which has not heen declared in accordance with the Act. (A. A 
N. W. Ay. Co. v. Gli/iiy 28 L. J. Q. B. 188; and jmfy Axt 111, 

p. 91.) 

72 . Tlie increased rate of charge is to be notified 
by some notice aflixcd in legildc character in some 
public and conspicuous part of tlie ollicc, w’arehousc, or 
other rcceiving-liousc where such parcels or packages 
are received by the carrier for the purpose of convey- 
ance, stating the increased rates of charge required to 
he paid over and above the ordinary rate of carriage 
as a compensation for the greater risk and care to ho 
taken for the safe conveyance of such vahiahlc arti- 

t'' 

clcs ; and all persons sending or deliyoring parcels or 
packages containing such valualde articles at sucli 
office arc bound by such notice witliout further proof 


Chap. VI 
Art. 70. 
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Chap. VI. 
Art. 72. 


of tliG same liaviiig' come to tlicir knowledge. (The 
CaiTiers Act^ 1830, s. 2.) 

The notice must he so legible and conspicuous that a person 
delivering goods at the office cannot fail to road it Avithout gross 
negligence. {Chtf/toii v. 3 Camp. ^7 ; Butler v. llecow^ 2 

Camp. 410.) 


73 . here tlie nature and value of the goods have 
been declared by tlie sender, the Act exempts the 
carrier from hi.s common law re.spoiisibility as to such 
goods, only w liero he has notilied tlie increased rate of 
cl large in the manner required by tlie Act, and de- 
manded such increased rate of charji'c ; or Avhere there 

o' 

is a special contract. [Baxcrulale v. //toV, C Ex. 
709; 21 L. J. Ex. 123; Behrens y. G. N, Boj. Co., 31 
L. J. Ex. 299 ; 7 11. & X, 990.) 


In the latter case the plaintiff sent a valuable picture by raihvay 
and declared its nature and value at the time of its deliverv for 

%r 

carriage, and the company did not demand any increased rate to 
Avhieh they were entitled under sect. 2 of the Carriers Act, and 


only the ordinary charge was paid, the carrier Avas held not pro- 

tected by the statute for an injury to the picture during the 
journey. 

In delivering judgment in IRLirenF case, BramAA'ell, B., said: 

It has been said that there ought to LaA'e been a notice affixed at 
the place Avhere the 2 >arcel Avas received. If we look to the 1st 
section of the Act, Ave find that parcels may be recewed by any 
earner, or by their book-keeper, coachman or other servant. So 
that it is c|uite clear that section contemplated the sending parcels 
not alone to an office, but their being given to some servants of the 
company Avho AA'ere engaged in the business of carrying. When 
we look at the 1st section, aa’g at once find that the language of the 
2nd section, as to the sticking up the notice, is not applicable to 
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the 1st section. I think that is an answer to tho argument that 
the statute intended there should bo a notice affixed at the place 
where the thinii’s were actual h' delivered, because it Avould be 

O 

impossible that could bo done, having regard to the alterations 
which modern modes of transit have introduced into the tiude of 
carriers, seeing now tliat carts go round from tho different railway 
companies to collect parcels in a way that did not exist at tho time 
of the passing of this statute. It may be that this matter with 
regard to the notice is a casf(s Had the trade been 

carried on then as it is now, the statute would perha^'S have said 
that the notice should bo affixed on an}’ cart that went round to 
collect parcels in this way. Such a thing might be a matter of 
policy, but the railway companies are much better judges of tbeir 
own business than we are .... It might ho desirable, bowever, 
either that a notice should bo put upon the cart, or that those going 
about with the cart should he directed to refuse to take parcels 
when the value is declared .... hut this is really a matter that 
has reference more to the mode in which railway companies carry 
on their trade tlian to any c^iiestiou of what is tho law upon the 
subject.” 


Chap. VI. 
Art. 73. 


74. If tliG carrier refuse, on demand, to give a 
receipt for the goods and extra charge, this will 
deprive him of the protection of the Act, and he 


is liable to refund the 



(Tho Carriers 


Act, 1830, s. 3.) 


75 . A delivery of a parcel at any ‘^office, warehouse 
or receiving house,’’ used or appointed for the re- 
ceiving of parcels, is sufficient to render the carrier 
liable for its loss or injury, if the nature and value 
are declared, (The Carriers Act, 1830, s. 5.) 

An inn, at which a coach regularly stops for the pm'pose of taking 
up parcels, is a receiving house within the Act. (St/Ms v. ChapJir}, 


GG 
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Chap. VI, 
Art. 75. 


5 A. & E. G3 i ; St>phcns v. L. ,S'. W, 7?//. Co., 18 Q. B. D. 121 ; 
5G L. J. Q. B. IGl ; Bur veil t. Norths 2 Car. & Kir. G80 ; Bo?/s v. 
Piuk, 8 Car. & P. 361.) 

It is a good delivery within the Act to a servant of the carrier on 
the road. {Baxeudale v, Uarfy 21 L. J. Exch. 123.) 

It is also a good delivery to the carrier if it is made to his book- 
keeper, coachman or other servant ; sect. 1. 

It has been held that the contract entered into by the booking- 
office keeper, who takes in parcels to be forwarded by carriers, is 
only to deliver safely to the carrier, not to the consignee. {Gllbart 
Y. Daley 5 A. & E. 543 ; JUddlcoid lOj. Co, v. Bromley, 17 C. B. 
378.) 


76 . Nothin g in the Carriers Act is to extend, annul, 
or affect any special contract for the conveyance of 
goods and mcrcliandizc. (The Carriers Act, 1830, 
s. G.) 


The fact of goods being received Ijv a common 
carrier under a special contract does not deprive him 
of the })rotectioii of the Act, unless the terms of the 
contract arc inconsistent with the exemption thereby 
conferred. {Baxcndalc v, G. E, By. Co,^ L. R. 4 Q. 13. 
244; 39 L. J. Q. B. 137.) 


In that case Ivell}', C. B., said, “ It is clear that sect. 6 apjdies 
only to contracts the provisions of which are inconsistent with the 
exemption claimed by the carrier under sect. 1. Any contract 
which would render the carriers liable for the loss of goods beyond 
the "salue of 10/., whether they shall have had notice of the value 
or not, is a special contract which is not to be affected at all, but 
shall have full force and effect, notwithstanding the exemption 
conferred upon them as common earners by the 1st section.’’ 


77 . The Carriers Act does not protect the carrier 
fiom any loss arising from the felonious act of any 
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servant in 
s. 8,) 



employ. 


(The Carriers Act, 



Every person actuallj^ engaged in the performance of the contract 
of carriage and delivery is a servant of the carrier ■within tho 
meaning of this section. 

Where a carrier enters into a suh-coutract with other parties 
with respect to the carriage of goods 'v\'hich ho has undertaken to 
carry, the servants emplo^'cd by the latter are “ servants in the 
employ’’ of the carrier within tho meaning of the Act. (JIac/iic v. 
X. 4' lEl Co., 2 Ex. 415 ; Doolan v. Midland ICj, Co.., 2 
App. Cas. 792, 810 ; Sftphens v. L. 4* 1C- Ay. Co., 18 Q. B. D. 

121 ; 56 L. J. a B. 161.) 

A mere suspicion that the loss arose from felony b}^ the carrier’s 
servant is not sufBcient: it must be proved. {RimmeJl v. G. Ay. 
Co., 27 L. J. C, P. 201.) 

The plaintiff must establish a pri/nd facie case that the loss has 
arisen fi'om such felonious acts, and it is not sufficient to show that 
it is more probable that the loss has arisen from such felonious 
acts than by the act of some person not in the employment of the 
carrier. [M^Qncen v. G. TT'i Ay. Co., L, H. 10 Q. B. 560; 44 
L. J. Q. B. 130.) 

It is not necessary to show a loss by the felony of any particular 
servant of the carrier ( Vaaghton v. L. 4' W. Ay. Co., L. 11. 9 
Ex. 93 ; 43 L. J. Ex. 75), or a loss by felony through tlie negli- 
gence of the carrier. (Per Jei'vis, C. J., and Willes, J., see 18 
C. B. 575 ; Metcalfe v. London, Brighton 4* S. C. Ay. Co., 4 C. B. 
N. S. 307.) 

In Kirkstall Breiicrg Co. v. Furness Itg. Co. (L. R. 9 Q,. B. 468 ; 
43 L, J, Q. B. 142) information given by the defendants’ station- 
master to a police constable that one of defendants’ servants was 
suspected of having stolen the missing parcel, was held to have 
been rightly admitted in evidence to show a felony by the defen- 
dants’ servants. 

In Way v. Great Eastern Ay. Co. (1 Q. B. D. 692 ; 45 L, J, 

K 2 


Chap. 

Art. 


68 
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Chap. VI. Q. B. I). 174), certain pictures, above the value of 10/., were de- 
livered to the defendants to Ijo carried, and were by them placed 


in a van in their yard preparatory to tlieii' transmission. A man, 
by representing liimself to be one C. (who was a driver in the 
em[)loy of M., the defendants’ sub-contractor), obtained from 
the defendants’ delivery clerk, a pass and other documents, which 
enabled him to take the van from the yard, and so to steal the 
pictures. An action having been brought for their value, the 
material issue was whetlier they were lost through the felonious act 
of the defendants’ servants. A case embodying the above facts, 


witli jiQwer to the Court to draw all necessary inferences, liaving 
been stated, it was held that tlie dufendants were not estopped from 
den yin a* that tlio tliief was their servant, and that the Coui't would 


not inf er that he was. 


If the lo.s> (Ji' injury be occasioned by the personal neglect or 
miscoiuluot of the coacliman, guard, book-keeper or other servant 
of the carrier in a case in which the carrier himself is not re- 


spOTisiblo, sucli coachman, may be sued by the owner of the 
goods for tlie consequent damage. (Story on Bailm. 510.) 


78 . If goods wit] 1111 the Act he sent to a carrier 


for conveyance without a 
and value of sucli goods, 


declaration of the nature 
and without j^iaying, or 


engaging to pav, an increased charge, the carrier is 


not liable for their loss, thougli it liappcu by tlie (jro^s 
ne(jli<jcncc of himself or his servants. {^Ilinton v. Dchhm^ 

2 Q. B. GIG.) 


In tliat case, Lord Denman said, “ The question for our decision 
is, whether, since the passing of the Act, a carrier is liable for the 
loss of goods, therein specified, h}’’ reason of gross negligence. . • • 
In deciding upon this statute, we must, of course, he regulated by 
its language ; and the state of the law at the time of its passing is 
material only so far as it enables ns to discover the mischief for 
which it was intended to apply a remedy. .... By the fii’st 
section, the exemption of the carrier from liability is absolute and 
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complete, unless the preliminary thereby made indispensable is 

complied ^vith by the owner of the goods Hy section 4, 

it is provided that no public notice or declaration shall exempt any 
carrier from his liability at comiiion law for the loss of or injury 
to anv articles other than those in the first section cuunierated, but 
that, as to such other articles, his liability, as at common law, shall 
remain notwithstanding such notice. From which exception, as to 
the liability of the carrier in respect of goods not enumerated, it 
seems impliedly to follow, that as to those which are, protection is 
afiorded to him in the manner above set forth.” 


Chap. VI. 
Art. 78. 


79 . Though the carrier is not liable for loss of 
or injury to the goods even in cases of gross ncgli- 
frence if the nature and value has not been declared, 

O 

yet if such negligence amounts to a Avilful niisfeasancc, 
or Avrongful act a*. Delhi 2 Q. lb t>4G), in- 

consistent AAuth his character of carrier, and Avith his 
contract to convcA", such as not caiTA'ing or forwarding 
them {^Gavneft y. TI/Z/c/?, 5 13. & xV, 61; lleiini v. L, 
S. IF. III/. Co., 24 L. J. Ex. ISO, per Parke, P.), 

or forAAxirdiim* them otherAvise than agreed uijou (^Skat 
V. Fagg, 5 B. & A. 342), or if lie deviates from the 
usual route {^Davis y. Garrett, G Bing. TIG), or if ho 
send them beyond the place of their destination 
{Bodenhum v. Bennett, 4 ITice, 41 ; Ellis v. Turner, 
8 T. R. 531), he is liable. {Hearn v. L. 8. W. Bg, 
Co., supra.) 


80 . A carrier is not depriA^ed of the protection 
afforded by the Carriers Act, 1830, by the fact tliat 
the loss or injury to the goods happens after they 
have been negligently taken by him beyond their 


TO 
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Chap. VI. 
Art. 80. 


point of cIc.stination. {Jlon'ifl v. E. Rjj. Co..^ 1 Q. 
B. ]). ;]02 ; 45 L, J. Q. B. D. 280.) 

In tliat casctlie plaintiff, a passenger by the defendants’ I’ailway, 
took Avitli him, along \vitli other luc’gage, two riictures which were 
duly labclh-d to D. Tlie value of the pictures, which exceeded 
la/., was not declared, nor was any increased rate of charge paid. 
The pictures wore accidentally carried beyond D. and considerably 
damaged, and it was held that tlie defendants were not liable, on 

the ground that they were protected by the provisions of tlie 
Can'iers Act. 

Lord Justice ^rdlisli, in delivering judgment in the Court of 

Appeal, said : The simple question is, whether goods, which are 

within the section, up to the point of destination, are within the 

section if they are unintentionally carried on and damaged beyond 

that point. I am of opinion that they are. If it were not so, a 

man might fill liis portmanteau with bank notes, and not declare 

them, nor pay any higher rate, and then if the portmanteau w'ero 

canied on by mistake and lost, and lost beyond the destination, 

the W'hole juotection of the statute W'ould be withdrawn. This 

would be unreasonable. It seems to me that if one of the most 

ordinary causes of loss and injury, namely, mistake in not taking 

the goods out at their destination, w'ere excluded from the operation 

of the Act, its protection w'ould be of voiy little value to the car- 

lieis. It is not necessar}’’ to decide what Avould be the liability of 

the company if after they discovered the mistake they neglected 

to take proper care of the pictures, as there is no evidence in this 

case of W'hother the damage was done before or after the mistake 
was discovered,” 


81 * A earner is protected by the provisions of the 
Carriers Act, s. 1, not only from liability for the loss, 
Avhether temporary or permanent, of undeclared goods, 
but also from liability for the consequences resulting 
from such a loss, and consequently is not liable in 
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damaa'cs for the dctcution of undeclared goods, udiere 
such detention is tlie result of a loss in respect of which ■ 
he is protected by the Carriers Act. (Ji/ZAv? v. Aror/zj 

10 Q, B. D. (C. a!) M2 ; 52 L. J. Q. B. D. (App.) 127.) 

In that case the plaintiff delivered to the defendants, carrieis foi 
hire from London to Borne, a trimk to ho sent from London to 
Liverpool, and thence by sldp to Italy. The trunk coutamed 
wearing apparel, consisting of silk dresses and other articles A^ithin 
the Gamers Act, exceeding 10/,, but no deelaralion of theii- ^alue 
was made. Owing to tlie negligence of the defendants, the trunk 
was sent to the Yiotoria Docks, in London, and thence shipped to 
New York. It was eventually recovered, and after considerable 
delay delivered to the plaintiff in Borne, Some of tlie contents 
were injured owing to the Custom Ilouj^c otlicei in hicu \oik 
unpacking and negligently repacking the tniiik. The plaintiff 
having claimed for the loss of the trunk and injury to its contents, 
and also for the repurchase of other articles m Borne at enhanced 
prices, it was held— hrst, that the trunk was lost within the mean- 
ing of the Carriers Act, and that the defendants were protected by 
the provisions of that Act for the loss and injury to its contents, 
notwithstanding that the loss was temporary ; secondly, that tho 
plaintiff was not entitled to recover, as consequential damages for 
nondelivery of the undeclared articles within due time, the cost of 
the repurchase of other articles at Borne at enhanced prices, inas- 
much as such nondelivery was the result of a loss in respect of 
which the defendants were protected by the Carriers Act. 


I. VI. 
Art. 81. 


83. A person bringing an action for tbe loss or 
injury to articles specified under tbe Act, is eutitlcd 
to recover back sucli increased charges as arc payable 
under sect. 2, in addition to the value of tho parcel or 
package. (Tlie Carriers x\ct, 1830, s. 7.) 

Tbe carrier is not concluded as to tbe value of a 
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Chap. VI. 
Art. 82. 


])arccl by the declared value, but luay require from 
tlie party .suing proof of the actual value for which he 
is liable, so that it do not exceed that declared. (The 
Carriers ^Vet, 1830, s. 0.) 


If the con.signor declares the value of the goods, he is hound by 
his dcelaratioii, and cannot afterwards shotv that the value of the 

goods exceeded that declared. {21' C a ace v. L. 4’ iV. 1C. i?y. Co,^ 
34 L. J. Ex. 30.) 


83. liere there is one entire contract to carry 
partly by land and partly hv sea, the carrier is entitled 
to the benefit of the Carriers Act in respect of so much 
of flic journey as is performed by land {Lc Couteur y. 

A. A A. ir, y///. Co,, L. IL 1 Q. 1C 54 ; 35 L. J. Q. B. 

40), and to the protection of the Merchant Shi 2 :)ping 
ActSj as to so iniicli of tlic jouriiey as is jierformed by 
sea. (lonf/on A A. TF. Co, y. James ^ L. R. 8 Ch. 
241 ; 42 L. J. Ch. 337.) 


2. Ry S, 



Contract or JYottce, 

84. A common carrier cannot by putjlic notice or 
declaration limit or otherwise affect his liability at 
common law for any articles or goods carried by him 
other than articles or goods mentioned in the Carriers 
Act, 1830 (11 Geo. 4 & 1 Will. 4, c, 68, s. 4). 


This section (4) only applies to public notices such as were very 
coimnoii before the Carriers Act — notices addressed to the public 
at laige^ laising a question in every case whether the notice was 
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broiiglit liome to tlie particular pcrsou. It is not appVical)lc to a 
notice specifically delivered to form the basis of a special contract. 
(ira/Iicr V. York aud JX. Jlld. lit/. Co., "lo L. J. (b B. < o ; 2 Lll. & 
B. 761; Van Toll v. S. E. Ih/. Co., 31 L. J. C. B. 211.) Tlio 
history of the public uotices issued by carriers is to be fouud in 
Addison on Contracts (8th cd.), pp. 535, 537. The contradictory 
decisions upon the proof and effect of those notices, aud the con- 
fused state of the law respecting them, at last rendered the inter- 
ference of the legislature necessary in order to protect the common 
carrier on the one hand from fraud aud concealment on the part of 
the consignor of parcels and packages, and to protect the consignor, 
on the other, from fraud, negligence, and misconduct on the part of 
the common carrier.’* 

In America the weight of authority is against the validity of 
public notices seeking to restrict the carrier’s liability, although the 
existence of such notice be bi’ought home to the owner of the goods. 
(See cases cited in Stoiy on Bailni., 7th ed. p. 50G.) 

Where, before the Carriers Act, a carrier had published two 
different notices, each of which was before the public at tlie time 
of the carriage, that one was held to bind him which was least 
beneficial to himself ; and where at the time of the carriage he 
delivered a written notice without any limitation of responsibility, 
that was held to nullify his prior notice containing a limitation. 
{Muun V. Baker, 2 Stark. 255; Cohden v, Bolton, 2 Camp. 108; 
FhiUips V. Eduards, 3 II. N. 813, 820.) This decision is founded 
on the legal maxim, verha chartariim fortius accipiuntur contra pro- 
ferentem. (Co. Lit. 30 a.) 

A ticket or paper wdth printed conditions upon it of which the 
consignor has notice, whether signed by him or not, w'as held to 
bo a special contract within sect. G of the Carriers Act, and not a 
public notice under sect, 4. {G. N. Bt/. Co.y. AlorriUc, 21 L. J. Q. B. 
319 ; Walker v. York and N. 2Iid. By. Co., 2 E. & B. 750 ; York, 
Netccastle and Berwick By. Co. v. Crisp, 23 L. J. C. B. 125.) This 
would, of course, not be so now in the case of railway and canal 
companies. (See post, Chap. XI., Art. 108.) 


Chap, VI. 
Art. 84. 
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85. A common carrier may limit his common law 
responsibility V)y receiving the goods subject to certain 
coiulitions, or in any other maimer making a special 
contract with liis customer (subject, in the case of 
railway and canal companies, to the provisions of the 
Railway and Canal Traffic Act, 1854, stated 
Chap. XL, Art. IGS). (The Carriers Act, 1880 (11 
Geo. 4 & 1 Will. 4, c. G8), s. G.) 


This section expressly enacts that nothing contained in the 
Carriers Act is to annul or in anywise affect any special contract 
between common carriers and any otlier paities, for the conveyance 
of goods and merchandize, thus recognizing the light of a carrier 
whieli existed at common law to protect himself by special agree- 
ment or special acceptance. Upon the question whether a notice 
or condition has been so brouglit to the knowledge of the con- 
tracting party, as to render it part of the contract. [Ilendenon v. 

L. IL 2 H, L. Sc. App. 470; ILirris v. G. W. i?//. Co,, 
1 Q. B. I). 515 ; 45 L. J. il 13. 729.) 

It would seem that even if a Joton'hdgc of a public notice {i.e, a 
general notice affixed in the offices of carriers, or adveiiised in 
newspapers attempting to limit the caniers’ common law liability) 
could be brought home to the customer, it would not now protect 
tlie carrier. (See Art. 84.) There ought to be proof of a specific 
agreement between the cander, or his agent, and the individual 
tendering the goods. 

It has never been questioned since the case of Soufheoh (4 Co. 
83), that any bailee might stipulate for an increased or a dimi- 
nished degree of responsibility from that which the law imposed 
upon his general imdertaking. Upon principle, it is difficult to 
distinguish between an express contract, exonerating the cander 
from his ordinary responsibilit}^ and a notice from the canier, that 
ho would not assume such responsibility, brought home and as- 
sented to by the oTsmer of goods delivered to be carried. 
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Carriers may generally limit or modify tlicir common law 
liability by contract ^\diere persons arc willing to enter into 
such stipulations with them. (Sec Sr'i{te v. Farvanf, 41 L. J. 
Ex. 234.) 


86 . Where a notice by the carrier limiting his 
liability is personally served on a person, Avho after- 
'VN'ards sends goods to a carrier to be carried, it is a 
question for the jnry 'whether they wore not sent 
subject to the terms of such notice, and whether such 
notice did not form the basis of a special agreement 
between the parties, the Carriers Act merely applying 
to 2 ^uhUc notices^ such as those usually stuck up in 
offices, or published in newspapers, ( 11 alker v. 1.4 N. 
Midland ify. Co., 2 E. & B. 750; Palmer v. Grand 
Junction Rij. Co.^ 4 JI. & . 749 ; Crouch v. L. A A. 11. 

lly. Co., 14 C. B. 255 ; Crouch v. Great Northern Rij. 

Go., 9 Ex. 55G.) 


In the cases above cited as authorities for the proposition in 
the text the defendants were railway companies. These cases 
were, of coui’se, decided before the Ilailway and Canal Tiafflo 
Act, 1854, which requires a signed special contract. {Post, Chap. 
XI., Art, 1G6.) 

■Where the notice cannot be brought home to the person inte- 
rested in the goods, directly or constructively, it is a lueie nullity , 
and the burden of proof is on the carrier to show that the person 
"with whom he deals is fully informed of the tei ms and eiiect of 
the notice. (See Angell on Carriers, p. 239.) 

In Crouch v. L. 4* N. TE. Ry* Co. (23 L. J. C. P. at p. 82), 
Maule, J., said, “ A common carrier who makes no stipulation, and 
gives no notice with respect to the insurance of goods, is, no doubt, 
liable as an insmer of the goods, but a common carrier who by notice 
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Chap .VI. limit 
Art. 86. 

‘ I will only contract to sucli and such an extent, or to the extent 

of such a value,’ still remains in all otlier respects a common 
carrier, hecause although the incident of being an insurer does not 
apply to him, that is simply because it is specifically provided 


s his liability and says, ‘ I will not contract as an insurer,’ or 


87 . Wlierc tlio common carrier is not a common 
carrier of tlie particular description of goods tendered 
liiin for conveyance, and lias the option of refusing* 
and rejecting' them at his ovm good vdll and pleasure, 
he may lorescrihc his own terms of conveyance; and 
if tl 1 C iiarty delivering goods to ho earned has been 
])ersoiially served with a notice of the terms on wliich 
the common carrier carries goods, and, after seeing 
the notice, sends tlic goods, he must he taken to agree 
that they shall be carried on those terms: and there is 

lb 

then a special contract between liiin and the common 
carrier for their eonvevanco (per Wightman, J., in 
Walker V. York xY. Wd. Eff. Co., 2 E, & 13. 760), 
unless the carriage is by railway or canal, so as to 
necessitate a signed special contract under the Eailway 
and Canal Traffic Act, 1854. 

But tills is not the case with regard to such articles as the 
common carrier is hound b}” his public profession and emploj'ment 
to carry. With regard to them the owner has a right to insist 
that the common carrier shall receive the goods subject to all the 
responsibilities incident to his employment. [lurkman v. ShaiccrosSj 
6 T. B. 17 ; G(u'ton v. Eridol and Exeter Et/. Co., 30 L. J. Q- B. 
276 ; 1 B. (Jc S. 1G2.) “If the delivery of goods under such 
circumstances authorises an implication of any kind, the presump- 
tion is as strong, to say the least, that the owner intended to insist 
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on bis logcil rights, as it is that ho was willing to yiold to tho 
wishes of the carrier.'^ {IlofUiiici' 10 ^\ oiul. -i4i ; 

Jersey SE P\ih\ Co. v. ^la'chauf^ Honk., 0 llow. 311 \ i fOUiJi \ . L. 
iY. ir. By. Co.y 23 L. J. C. V. 73 ; and see Addison on Contracts 

(Sth ed.), 540 ; Art. 24, ante, p. 22.) 

88. A common carrier may refuse to receive and 
carry articles of a perislialjlo nature, or of a ^el^ 
delicate and fragile nature wliicli lie docs not 
commonly profess to carry, and win cl i may be readil} 
injured, except under a special contract exoneiating 
him from all responsibility for damage done to them 
in transitn^ not occasioned by tho gross negligence 
or default of himself or his servants. (Beal y. SoiM 
Devon B^. Co., 29 L. J. Ex. 441 ; 5 11. & N. 87o ; 
Peek V. N, Staffordshire i^y. Co., 32 L. J. Q. E. 241 , 
Leeson v. UoU, 1 Stark. 180.) 

89. Though there be a special acceptance by the 
carrier, and he seeks to exempt himself from liability 
under certain specified stipulations, ho does not 
thereby . altogether discharge himself from his cha- 
racter or responsibilities of a common caiiici, oi pio 
tcet liimsclf wlicvc there has been negligence or mis- 
feasance on his part. {Wjjld v. Ptckfonl, 8 M. & W. 

443 .) 

See antcy Art. 61. 

As to a special contract lessening general responsibility not 
excusing negligence, see Goldncy v. Penn. By., 30 Pa. St. 242. 

90. A special contract will not exclude the carrier 
from the benefit of sect. 1 of the Carriers Act, unless 


Cha?. VI. 
Art. 87. 
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Chap. VI. 
Art. 90. 


tlicre is somctliiiiG: in tlic terms of the contract incon- 

o 

sistent with the goods liaving been received by him in 
his capacity of a common carrier. {Baxendale v. G. E. 

E?/. Co., L. E. 4 Q. B. 244 ; 38 L. J. Q. B. 137.) 

See (uitc^ Ai’t. 76. 
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CHAPTER VII. 


THE OBLIGATIONS OF A COJIMON CARRIER WITH REFERENCE TO 


THE DELIVERY OF THE GOODS TO THE CONSIGNEE j 
THE TERMINATION OF THE CARRIER’S LIABILITY. 


AND 


^frtiehs. 


1. The place xoheye the Goods are to he delivered . . 01 9G. 

2 . Delay in delivery 0 <. 

3 . The Carrier s duty on the arrival oj the Goods. , 08 100 . 

4 . Jxefusal of the Consiynee to accept 107 100 . 

5 . The Carrier's liahility as a JJ arehouscman .... 00 , 105 , 110 , 111 . 

91 . Every person atIio undertakes to carry as a 
common carrier impliedly engages to proceed without 
deviation from tlie usual and ordinary course, to the 
place of delivery {^Davis v. Garrett 6 Bing, i IG), and 
there deliver the goods according to the usage of trade, 
the ordinary course of business, or the terms of his 

contract. 


92 . A common carrier is bound to carry by the 
route which he professes to be his route, and must 
use reasonable diligence in delivering the goods, having 
reference to the means at his disposal for forwarding 

them. i^IIales v. L, N. W, Ay. Ac., 32 L. J. Q. B. 


292; 4 B. & S. 66.) 

A common carrier, in the absence of an express con- 
tract, is not bound to carry goods by the shortest route, 
but only by the route by which he usually carries them, 
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Chap. VII. 
Art. 92. 


and wliicli he ])^ofc^<sos to g'o. (Per WilloSj J., in 
Afters T. L. .y S. W. JRi/. Co., L. IP 5 C. P. 3 ; 39 L. J. 
C. P. 57. See the facts of this ease post, ChajD. 

Art. 194.) 


If a carrier deviate from the usual route, and the goods he 
lost, even hy inevitable accident, he is liable ; for, under such' 
circiuustanccs, the loss is traced back through all tlie intermediate 
causes to the first departure from duty. {Iktri-s v. Gorrett, supra.) 
In that case Tindal, C. J., uses the words ‘‘without umteccssari/ 
deviation,” which imply that deviation is sometimes justifiable. 
(See Chap. XII. Art. 104.) 

93. AVhoro goods are delivered to a carrier, to he 
delivered at a particular place, the owner of the goods 

inav conn term and tlic direction at any moment of their 

% 

transit, and rerpiire the carrier to deliver at a different 
destination to that originally named, or may demand 
hack his o’<K)ds on v)avment of the carriage to their 
original destination, unless tlie unpacking and re-de- 
livering would be productive of great inconvenience. 
{Scoitltorn v. Staff. Ufj. Co., 22 L, J. Ex. 121 ; 8 Ex. 
34. Sec ^>0-57, Cdiap. XII. Art. 202.) 


94 . A common carrier may deliver the goods 
wherever he and the consignee agree, if there has 
been no special contract between the consignor and 
the carrier as to the place of delivexy. (^Cork Dis- 
tiller ks Co. y. Gt. Soulli. y West. Ri/. Co. ff reland), 
L. R. 7 II. L. 2G9 ; 8 Ir. R. C, L. 334. Sec 7 x^ 6 % 
Chap. XII. Art. 202.) 

A special contract entered into by the carrier or his servant to 
deliver in any particular time or place, even he^mnd the terminus 
of his paiRcular route, is binding. 
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95 . If tlie goods a carrier receives for convcj’ancc 
are directed to a place beyond the place to wlux'li he — — - 
ordinarily professes to carry, it is his duty, in the 
absence of anv special contract, to see that they are 
delivered at the place to which they are directed. 

Ante, Art. 30, p. 35. As to the through traffic of railway com- 
panies, see post. Chap. XI. Art. 192. 


96 . Tlic responsibility of a connnon carrier in tliat 
character continues until tlic carrier has discharged 
his duty as such with respect to tlie goods. 

When a person has received goods in tbe capacity 
of a connnon carrier, he is not discharged from 
liability in that capacity until he has either delivered 
the goods to the consignee or his assignees, or until a 
reasonable time lias elapsed after the consignee has 
notice of the arrival of the goods, for him to conic and 
receive them. (^Bourne v. GathjJcy 11 C. & I. 15; 8 
Scott, N. R. COI ; 3 51, & Gr. 043.) 

So long as a carrier retains the possession of, or the 
control over, the goods, or is to perform any furtlicr 
duty, cither by custom or contract as a currier, he is 
responsible for their safety. (^Caints v. Rohtns^ 8 51. & 
W. 258.) 

It is for a jury (wliere there is no written contract) 
to determine the extent of the agreed transit. 

It is the duty of a carrier to keep goods which are 
to be fetched away a reasonable time for the consignee 
to come and fetch them. (Bourne v. GatUJJcy supra / 
Batsclieider v. G. JV. Rp, Co.^ 3 Ex. D. 153.) But if 
the consignee is in mord by delaying to take the goods 

M. 0 
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away witliiu a reasonable tiinCj the obligation of the 
carrier Ijoeoincs that of an ordinary bailee, and is con- 
fined to taking proper care of the goods as a ware- 
liouseinan [CJiapriian v. G, W, Rjj. 6b., 5 Q. B. D. 278; 
49 L. J. Q. B. 420): and tliis is so even if the goods 
arc consio-iicd to l^c left till called for.’’ 


In the case of goods carried across a ferry, it is for the jury to 
determine froai evidence of practice at the ferry whether the 
owners of the ferry have undertaken to carry goods up a slip, or 
only to land them on the shore. ( U If (her V. 10 M. & W. 

161.) 



. A conimon carrier of goods is not, in the ab- 
sence of a special contract to deliver at a jiarticular 
time, bound to deliver within any given time, but 
only witliin a time Avhich is reasonable, looking at all 
the circumstances of the case; and he is not responsible 
for the consequences of delay arising from causes 
beyond his control ; and since his first duty is to 
carry safely, he is justified in incurring delay, if delay 
is necessary to secure the safe carriage. {Ta/jlor v. 

G. iV. Efj. Co., L. R. 1 C. P. 385; 35 L. J. C. P. 

210 .) 


In that case the defendants, a railway company, were prevented, 
by an unavoidable obstruction on their line, from carrying the 
plaintiff’s goods within the usual (a reasonable) time. The ob- 
struction was caused by an accident resulting' solely from the 
negligence of another compan}' who had statutory running powers 
over their line, and it was held that the defendants were not liable 
to the plaintiff for damage to his goods caused by the dela}’’. 

Erie, C. J., in delivering judgment, said, “ I thiuli that the duty 
which tho law imposes upon a common carrier to deliver the goods 
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safely has nothin to do with the tiino for delivery ; the time at cuaii. vii, 

which he is to deliver is part of the contract. 1 think that a — 

carrier using all reasonable diligence to get goods to their destina- 
tion would fulfil Ids dutj^ to deliver tliein ^^dtllin a reasonalilo 
time.” And Montague Smith, J., said, No douht a common 
carrier is an insurer to the extent that the goods shall he delivered 
safely and securely, hut there is no authority for holding that he 
insiu-es their arrival at any particidar time, or according to any 
usual course of delivery. lie is hound to deliver them within a 

If 

reasonahle time, and the usual course of delivery would in most 
cases he pritjid facie evidence of what is a reasonable time ; Imt it 
must depend on all the circumstances of the particular transaction 
as to what is a reasonahle time. Ilis duty is to convey the goods 
in a reasonahle time without unnecessary delay ; hut it may he 
necessary in order safel}' to deliver, to make a dela}' or even to 
deviate, and if the delay or the deviation are necessary for that 
purpose, then delay or deviation may he incurred, and the delivery 
of the goods may he retarded without any responsibility being cast 
on the carrier to make good the loss occasioned by the delay.” 

A common carrier, if the road is obstructed by snow, is not 
hound to use extraordinary means, involving additional expense, 
for accelerating the conveyance of cattle or goods, though the 
delay may he prejudicial to the goods or their owner, and though 
by extra exertions they might have been forwarded. [Jh'iddon v. 

G. K, By. Co., 28 L. J. Ex. 51.) Tliis decision would, of 
course, apply to other obstructions caused by the act of God. 

(See ante, j). 4-1.) T1 le duty to deliver within a reasonable time 
being merely a term ingrafted by legal application upon a promise 
or duty to deliver generally.” (Tindal, C. J,, in Bnplwtd v. Bick- 
ford, 5 M. G. 558.) 

As to what damages a carrier is liable for in consequence of a 
late delivery of the goods, see ponf, Chap. XII. Art. 199. 


98 . A CE irricr is bound to give notice to the con- 
signee of the arrival of the goods, wliere it is not, 

(; 2 
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under the circumstances, part of his duty to deliver 
them. {Bounic v. G<(lUffc, 7 M. & G. 850, 865 ; 8 
Sco. X. R. C04; Golden v. Jlmninj, 2 W. Bl. 016; 

V. Bliddj 3 B. & B. 177 ; Garnett v. Wilkin^ 5 B. 
& A. 58.) 


As to tlie duty of a railway company, sec post, Chap. XII. 


Art 


20d. 


99. A common carrier by land is bound, in tlie 
al)scncc of any established usage, or any special con- 
tract to the contrary, to deliver the j^'oods at the house 

%r ^ 

of tlic consignee if his residence be known. i^IIyde v. 
Trent and MerHep Xaviijatwn Co., 5 T. R. 389 ; Storr y. 

Crowlcff, 1 IPCl. & Y. 129: Datl'x, Budd, 3 B. & B. 
182.) 

If a common carrier conyeys goods specially ad- 
dressed, and tenders them for delivery at a reasonable 
hour at tlie address given, his liability^ as a common 
carrier will cease. 


Whether the earner is bound to deliver at the residence of the 


* 

consignee seems to depend on the circumstances of each particular 
case. If it be the carrier’s course of trade to deliver goods at the 
consignee s residence, he is clearly bound to do so. [Golden v. 
Manninij, 2 AY. Bl. 91G.) 


In tlie case of railway companies acting as carriers, see post, 
Chap. XII. Art. 204. 


In Hyde v. 2 rent and Mersey AYr. Co., supra, the subject was 
consideiabl} discussed, whether the carrier was bound to deliver 
to the individual at his house, or whether he discharged him- 
self from liability by delivery to a porter, at the inn in the 
place of destination. The opinion of Lord Xenyon was, that the 
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carrier \^•as thus discharged, luit the three otlicr judges, Buller, Cimp. vii 

^ r t * j V # 

Ashurst, and Grose, were of opinion, tliat the risk of tlio carrier 

continued until a personal delivery at the liouse or place of deposit 
of the consignee. Buller, J., said, “ According to the argiuuent, 
from the inconvenience that carriers are not hound to deliver goods, 

I think the same argument tends to establish a much greater 
inconvenience, tlie nocessitv of three contracts in all cases wliero 
the 2 ,‘oods are sent hv a coach or ■wae^on ; one ^Yith the carrier, 
another vdth the innkeeper, and a third vith tlie porter. But, in 
fact, there is hut one contract ; there is nothing like any contract, 
or even communication, between any other person than tlie owner 
of the goods and the carrier.” 

A distinction may be drawn between the two parts of a contract 
made by a common carrier to carry goods from A. to Z., and there 
deliver them at some particular address. The carriage from A. to 
Z. is undertaken in the capacity of a common carrier ; but can a 
person be said to be a common carrier between tho terminus at Z. 
and the various addresses in Z. to which the goods may bo con- 
signed ? 

But this makes little practical difference, because he cannot avail 
liimself by way of defence of any distinction between the special 
undertaking and the undertakiog of a common carrier. (Sco 
Campbell on Negligence.) 

The primd facie obligation of a carrier Avith respect to delivery 
may be affected by a Avell-G.stablished and generally well-knoAAm 
custom and usage ; but, to have that effect, it must be so uniformly 
acc^uiesccd in, by length of time, that the jur^'^ AA'^ill feel themselAes 
constrained to say that it entered into the minds of the parties, and 
made a paid of tho contract, (Calm v. Michujaa^ Co., 71 Ilk 

96.) 

American cases decide that “ express ” earners prirnd facie assume 
the responsibility of common carriers, and are bound, ordinarily, 
to make pedrsonal deli very on arrival at the place of destination. 

(Haslam v. Adamf Es'prcss Co.y G Bosav. 235.) 
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100 , A delivery of tlie ^'oods to a dulv-autliorized 

V O J 

ayont of tlio owner, or eonsio'nec, is a sufficient de- 
livery. (^I/A?iJoi( V. 3 Harr. & J. 206 ; Leiois 

V. Wfskrn Ihf. Co., 11 Slot. 509.) 


13 lit in an action for non-dclivcry, if tlie defence is that a de- 
livery was made to an agent, it must be clearh’ proved that the 
person to whom the goods v’ere delivered as agent was duly autho- 
rized as such, {ConM v. Ihidol Ibj. Co., 3 II. & N. 1.) In 
Qsf ranAer y. Brofru ^5 Johns. 39), the goods were taken away 
from tlie wharf where they were landed without the direction of 
tlie consignee, by a carman usually or always employed to trans- 
port his goods ; yet this was not held to be evidence of a delivery, 
as the carman was not to bo deemed the general agent of the con- 
signee for receiving his goods. “Because,” said the Court, “a 
merchant usually selects a carman, and employs him exclusively in 
carrying gooils according to his orders, it by no means follows ho 
is his general agent for receiving goods without orders.” 


101 , If the carrier delivers tlie goods at tlie place 
directed in accoi'dance Avitli the ordinary usagre, he 
has fullilled his obligation, and is not liable, though 
he has delivered tlieni to a person the consignor did 
not intend. {ArXecui v. APIvor, L. B. 6 Ex. 36 ; 

L. J, Ex. 30.) 

Martin, B,, in delivering judgment, said; “ I think the carriers 
obej ed the directions given to them, and therefore, for that reason, 
I am of opinion they have been guilty of no wrong, because they 
dealt vith these goods in the manner in which they were directed 
to do. Bor the purpose of making carriers guilty of a conversion 
of goods, there must be something beyond this — some fault or 
some wrong , and, in my judgment, it is a question of fact, 
whether or not theii* conduct with respect to the delivery of the 
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goods negligent. If they, l^y reason of tlio direolioiis given 
by tlio consignor, Avero naturally led to ad as the}’’ did, 1 do not 
think that would be a conversion ; nor woidd the mere fact of the 
person who received the goods not being tlie person to whom the 
goods were addressed, there being no such person there, in niy 
judgment make the carriers responsible as for a conversion. (oeo 
2 )osfy Chap. XII.) 

It has been held in America, that if a common carrier delivers 
goods to the wrong person, he is responsible, although the address 
of the consignee was erroneously given, (J/rCaZ/ec// v, ^[(‘Thuahi^ 
91 Ind. 210.) 

The rule that the owner must bear the loss in case of a mis- 
delivery arising from his improperly addressing the package, has 
been applied in America, where the package was carried to the 
wrong’ place, and there destro^'ed by fire, without any fault of the 
carrier. {^South. Jiu'p. Co, v. KaofinoHy 12 Ueisk. 161.) 


102 . If the eurricr deliver the goods to a [lersoii 
not entitled to receive them, this is a conversion of 


the goods, for which he is responsible. {^Gosling v. 
Higgins^ 1 Camp. 451 ; Garrett r. ^ \ dhoi^ 5 B. & A. 



See Chap. XII. 

A carrier is bound to deliver goods intrusted to him at the 
place to which they are addressed ; and if ho delivers them else- 
where, trover lies against him. i^tStej^taoisoH v. llarfy 1 IMoo. & 1 . 
357 ; 4 Bing. 47G.) 

A common carrier is not estopped from disputing* the title of the 
person from whom he has received goods to carry. And it is an 
answer to trover against the carrier by such person, that the goods 
have been delivered to the real owner on his claiming them. 
(^SJteridaa v. New Qnag Co., 28 Ij. J. C. P. 58.) 

103 . If any carrier employed to deliver ii’on, 
leather, fur or hemp to any workman, to bo prepared 
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or Avroiio'lit upj dcsignodlv delivers the same to any 
otlier person than the person to wlioin sucli materials 
were ordered or intended to be delivered by the owner 
thereof, he is liable to be prosecuted. (17 Geo. 3, 
c. 57, s. 9.) 


104. If the carrier fails in the discoveiy of the 
person mentioned as the consignee, his duty is to hold 
the floods in some wav for tlic use of the consignor, 

Seo posf, Chap. Xll. Art. 207, and Cliap. IX. Art. 13C. 


105. W hen goods have arrived at the end of the 
transit the caiTier is bound to keep them a reason- 
able time for the consignee to claim or fetch them, 
during which time his liability as an insimer continues; 
after a reasonable time this extraordinary liability 
ceases, and he becomes a mere bailee of the goods for 
hire. (Sec anle^ Art. 9G, p, 81.) AYhilst the goods are 
in tlic possession of the carrier, he is bound to take 
proper means for their preservation. {Taf Vale 
Co, y, 2 E. & 13. 823.) If the goods are de- 

stroyed by fire after they arc deposited in the car- 
rier’s warehouse, and before a reasonable time has 
elapsed for the consignee to fetch them away, the 
carrier is liable. [Hyde y. Trent and 3Iersey Naviyation 
Co., 5 T. R. 389 ; WJdle y. Humphrey, 11 Q. B. 43.) 


Goods vere sent by a can'ior, who delivered them to tlio con- 
signee accompanied by a printed bill, yhich stated that “ any 
goods ^Ybich shall have remained three months in the 's\’arehouse 
without being claimed, or on account of the nonpayment of the 
charges thereon, will be sold to defray the carriage and other 
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cliai'C’OS thereon, or the tenoral lien, as the case may be, together Chap. viL 

® ^ ^ ^ . Art. 105. 

with warehouse rent and expenses.” The consignee sent tliem 
back to the carrier’s warehouse to await his orders. They re- 
mained there more than a year and then were lost- It A\ as held 
that the carrier was not, under these circumstances, a more gra- 
tuitous bailee of the goods at the time of their loss, and therefore 
that the consignee might recover against him the value of the 

O O o 

goods. Lord Abiuger, C. B., said, “ A distinction has been pro- 
perly drawn between the duties of a carrier and a warehouseman. 

But the party may have so large a compensation as a carrier, as to 
be sufEcient also to remunerate him. for acting as a warehouseman, 
as is the case with many of the canal companies ; and it is quite 
consistent with botli these characters, that he will for a certain 
time, until further orders, or for a reasonable time, keep the goods, 
considering the general remuneration for carrying sutEeient to 
cover this risk also.” {Cairns v. llohms^ 8 M. & W. 258.) 

A railway company, as carriers, brought some goods by their 
railway to one of their stations, and immediately gave the con- 
signee notice of their arrival, and that they held the goods “ not as 
common carriers, but as warehousemen, at owner’s solo risk, and 
subject to the usual warehouse charges.” The consignee acquiesced 
in this, and the goods remained in the charge of tlio company, and, 
by their negligence, were damaged. In an action by the consignee 
against the company : — Ilehl^ that on the true construction of the 
notice, the company were not exempted from all liability, but were 
bound as bailees to take reasonable care of the goods. {Mifvhell v. 
Lancasltirc a)id Yorkshire Ay. Cc., L, It. 10 Q,, B. 25G ; 41 L. J. 

Q. B. 107.) 

See post^ Chap. XII. Art. 207. 


106 . Where goods arc sent by a carrier to be paid 
for on deliveryj the consignee is entitled to a reason- 
able time in wliicli to inspect the goods before he 
accepts them, and the carrier does not make himself 
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Art. 106. 


rcsponsil)le for llie price by affording reasonable op- 
portunity for such iiippcctioiij even wliere lie places 
tliein in tlic liands of the consigiieej for that purpose, 
receiving from liini the price, as a pledge for their 
return, if not accepted. [L^ons v. /////, 46 N. H. 49.) 

As to the duty of a consignee to examine the goods and to 
ascertain whether they are in good order, see post, Chap. XII. 
Art. 210. 


107 . If tlie goods are tendered to the consignee, and 
he refuses to receive tliem, the carrier is not necessarily 
bound to give the consignor notice of tlie refusal, but 
he is bound to do what under tlie circumstances may be 
reasonable. (^Hudson B((xcndc(le^ 2 II. & N. 575; 27 
L. J, Ex. 03.) Wliether the circumstances of the case 
make it reasonable that tlie carrier should give sucli 
notice, is a question for the jury. (7Z>.) 


See note to next Article. 

In that case the carriers, on the refusal b}" the consignee to 

receive a puncheon of rum, put it into a warehouse, and left it 

there for two months without giving notice to the consignor. At 

the end of this period, it was found that a portion of its contents 

was gone. In an action by the consignor it was held that the 

carriers had acted in a reasonable manner, and were not liable. 

Eramwell, 13., said : “ I doubt if a consignor has a right to impose 

on a carrier the burden of doing anything* after he has tendered 

the goods. But assuming that he has, it is sufficient if the carrier 

does wliat is reasonable. It was urged that the carrier must infoim 

the consignor if the consignee refuses to receive the parcel. I 

■ft holly deny that as a rule of law. There may be cases in which 

such a coui'se may be reasonable. But in others the consignor may 
not be knoft’n,*’ 


When a carrier by land has carried goods to theii’ destination, 
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in pursuance of a contract witli one wlio is both consignor an<l con- Chap. yil. 
^ . . Art. 107. 

siffnee, and throufrh the default of tlio latter the goods arc left in 

the carrier’s hands, he is bound to take reasonable measures for the 
preservation of the goods, and can recover from the consignee l^a}^- 
ments ho has made on account of expenses so incurred. [Gt, X . 

By, Co. V. ^icafTiehl, 43 L. J. Ex. 89 ; L. It. 9 Ex. 132. Seo 
Aids. 118 and 207.) 


108 . A common carrier, after a refusal of the goods 
at tlic consignee's address, is an involuntary bailee, 
and only bound to act with reasonable care and 
caution with respect to the custody of the goods. 
[^Tleugh v, L, tV TT^. Bg, Co.,^ L. R. 5 Ex. 51 ; 30 
L. J. Ex. 48 ; Var v. Petersen, 30 Ala. 608.) 

Baron Martin, in giving judgment in the case of llcuyti v. 
L. Ah W, By. Co. {^npra), said : “If a person undertakes the 
duty of a carrier, there is a most onerous duty imposed upon him. 
lie becomes, in point of fact, an insurer ; but 'when he has done 
all he has contracted to do as carnery that condition ceases, and 
he may he in the condition of a man ^vith goods forced upon him : 
and that imposes upon him the duty of acting as a reasonable and 
prudent man would act.” 

It was decided in Ceouch v. G. IF. By. Co. (27 L. J . Ex. 349 ; 
3 H. & N. 183), that where goods are tendered a carrier to the 
consignee, who refuses to pay the carriage, whereupon the carrier 
refuses to deliver the goods, it is the duty of the earner to retain 
the goods at their place of destination, at least, for a reasonahlo 
time, and during that time to await the directions from, if not to 
communicate with, the consignor. (Bee Art. 10 < .) 


109 . If a carrier tcuclcr goods for delivery at the 
bouse of tlie con.siguec, and tlicy arc not accepted 
(the consignee not being in a position at flic time to 
pay for their carriage), the carrier’s liability ceases, 
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Chap. VII. 
Art. 109. 


he not being obliged to bring the goods more thari 
once for deliverv. {^Storr v. Crowlejj^ \ M^Cl, & Y. 129.) 


(r. 


110 . If a common carrier from A. to B. receives 
oods to 1)0 carried from xV. to B., and by the known 
usage and course of business tlic goods are to be 
deposited in tlic carrier’s warelioiisc at B., the respon- 
sibility as a common carrier is limited to the arrival 
of the goods at B.j wlien he holds tliem not as a 
common carrier, but as a mere warehouseman, {Uoivc 
V. PicMord^ 8 Tauu. 83 ; In rc Wehh^ id. 413 ; McCarbj 
v. Yo,I Rfj., 30 Pa, St. 247; Angell, 28G,) 

The keeping of the goods in the warehouse in such cases is, 
as was ohserved by Puller, J., in Gavs'ide v. Trent Navujeftion Co., 
“ not for tlie convenience of the carrier, but of the owner of the 
goods ; for when the voyage is performed, it is for the interest of 
the carrier to ffet rid of tliem directly.” 

O 

If the carrier agrees to let goods remain on his boat for 00 days 
after arrival without extra charge, he is liable only as a warehouse- 
man after arrival. [Hat horn v. Ely, 28 N. Y. 78.) 


111 . A warehouseman does not use ordinary dili- 
gence about the goods intrusted to him if he have not 
his tackle in proper order to crane them into the 
warehouse, wdiereby they fall, and are injured. 
(^Thonicts V. 4 Esp. 2C2.) But he is not liable for 
a loss by mere accident not resulting from his negli- 
gence, {Garside\. Trent Nav. Co,.^ 4 T. E. 581,) 
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CHAPTER VIII. 

THE RIGHTS AND REMEDIES OF COMMON CARRIERS OF GOODS. 


j 1 rt ii h s 

1. Special Property in the Goods 1’- 

2. Insurable Interest in the Goods 

3. Peasonahle Hire for the Carriaye of the Goods . . 11 -I HG 

4. Pccoveni of ^lonefi paid on aevount of the Goods . 117, 118 

5. Lien V. 


1. Special Property in the Gooch. 

112. A common carrier has a special property m 
the goods delivered to limy and having once acquiicd 
the lawful possession of the goods for the pui})0.>G of 
carriage j he is not obliged to restore tliem to the 
owner again j even if the carriage be dispensed v itly 
unless upon being paid his due remuneration , foi b]y 
the acceptance of the goods ho has already incuiicd 
risks. (Story on Baihn. ; Scolthorn v. Soulh Slafford- 

shire Bif. 

A common carrier may maintain an action against 
jxiiy person who takes the goods out of his possession, 
or docs any injury to them (2 ^Vins. Saund., cd. of 
1871, p. 9i); or if he be robbed he may indict the 
person robbing liim. i^Pcctkin^ s casc^ 2 Leach, 8G2.) 

This right arises from the carrier’s general interest in conveying 
the goods, and his responsibility for any loss or injury to them 


Ch. VIII. 
Art. 112. 
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Art. 112, 


during tlieir transit. (Bacon, Abridg. Contract., C; Jones on 
Bailm. 80.) 


2, Insuruhle Inf crest in the Goods, 

113 . A cumnioii cavrior may insure i^oocls wliich 
arc in lii.s possession for the purpose of conveyance. 
(Chase V. IVashi/^^fun Iluiaal Insurfjuce Co. of Ciucninciio 
12 Barb. 505. And sec 21 A. & E. Ry. Cas, 112.) 

This insui-ahle interest continues so long as the liabilit}" of the 
carrier continues, even where be employs other carriers. [Ibidem; 
Miller y. Steam Mar. Co.y 13 Barb. 301.) 

Common carriers may insure goods in their possession, as carriers, 
describing them as goods in trust as carriers,’’ and such an insur- 
ance will cover the whole value of the goods, and if the goods are 
destroyed by fire, the carrier will be entitled to recover of the 
insurer their full value, and it will make no difference that under 
the statute, or by special contract, the carriers wore not responsible 
for losses by fire. [L. M. IF. Ei/. Co. v. 28 L. J. Q. B. 
188; 5 Jur. N. S. 1004.) 


3 


. Itcasonalh Hire for the Carrictf/c of the Goods. 

114 . A common currier is entitled to his reusonuble 
hire for tlic carriugo of the goods, and may in the first 
instance refuse to take charge of goods unless 
viously 2 )aid the price of their carriage ; or, having 
conveyed them to their jfiace of destination, he may 
decline delivering them until i^ayment. [Wright v. 
Snell^ 5 B. & A, 353.) 

If the 2 ^ricc of carriage is not 2 :>aid before the goods 
arc received, the carrier cannot sue for such 2 :)rice till 
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they arc delivered. (Bantes v. JIars/ialL 18 Q. B. 

785.) 

The price charged by the carrier for the conveyance 
of the goods must be no more than a reasonable 
remuneration (^Harris v. PaeJavood^ o Taun. 284) ; but 
apart from any Act of Parliamentj lie is not bound to 
charge all persons equally. (Per AVillcs, J., in BrunJfj 
V. S. E, Efj. Co., 31 L. J. C. P. 288; Jhurndale v. 

Easiern Counties Ji//. Co., 27 L. J. C. P. 137.) 

A common carrier is entitled to make a higher 
charge for the greater risk attending the carriage of 
valuable goods, but the charge must Ijo reasonable, 

{^Harris v. Pac]cu:ood, supra.) 

To support an action for refusing to carr}’, it is sufficient if the 
consignor was ready and willing to deal for ready money, and 
notifies that readiness and willingness to the carrier ; the mono}’' is 
not required to be paid down until the carrier receives the goods 
which he is bound to carry. [Vieh/ord v. Grand Jane. Pi/. Co., 

8 M. & AV. 372.) 


115 . The person primarily liable to pay the carriage 
is the person with whom the carrier contracts. This 
is in general the owner of the goods. The consignor 
is, therefore, as a rule, primarily liable, unless he bo 
forwarding’ the goods as vendor, in pursuance of a 
contract of sale ; in that case, as tlie property in 
the goods usually passes on delivery to a common 
caii’ier, the consignor is deemed (in absence of siiecial 
circumstances) to enter into the contract as agent of 
the consignee, the owmer of the goods, so that tlio 
latter is liable. 
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But tlicrc is nothing to prevent the consignor 
making the contract on liis own account, and so be- 
coming })ersonally liable ; and even if he docs so, yet 
w^herc tlic consignee receives tlic goods, and promises, 
either expressly or by implication, to pay the car- 
riage, such consignee may also in g'cncral be sued for 
the carriage of the goods, as the waiving b}" the carrier 
of his lien on the i^oods affords sufficient consideration 
to suj)port the contract to pay such carriage. (^lesson 
V. aSc////, 4 Taun. o2 ; 3IoUcr v. Young ^ 26 L. J. Q- B. 
94 ; 5 E. & B. 755.) 


116 . The carrier has a right to recover the hire and 
charges paid, although tlic goods may have suffered 
damage before they reached liim, while in the liands 
of a preceding carrier. [JiOHOjinn v. Ilillony 11 Ohio, 
303; Bmd v. Prlcp, IG 111. 408; White v. Vann, G 
Hum pin 70.) 


4. llccoverg of Moneg jjaid on account of (he Goods, 


117 . Where goods necessarily pass through the 
hands of several distinct carriers, tlic last carrier is 
entitled to be reimbursed any money he may have 
paid out to the carrier from ■whom he received the 
goods, and who has carried them during the earlier 
part of the journey. 


A carrier has also a right to recover from his em- 
ploy cr what he may have paid in booking a parcel 
where he has been employed to carry tlie same, and 
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to cloliver it to some other carrier entitled to make a 


charge for booking. 


Ch. VIII. 
Art. 117. 


118 . A common carrier by land is entitled to re- 

«. ' 

cover expenses necessarily incurred by him in the 
preservation of the goods from extraordinary perils, 
not properly arising from his ordinary duty as a 


common carrier. 



kj 


V on iin 



As if a sudden flood or storm should do injury to the goods, and 
some immediate expense for their preservation sliould hecomo 
necessary, the carrier Avould bo bound to incur it, and 'would be 
entitled to call upon the owner for reimbursement. 

See note to Art. 107. 


0 . 



119 . A common carrier ha.s a particular or specific 
Hen at common lavy "wliich emjiowers liim to retain 
goods carried l)y him until tlic price of tlie earriage of 
tho.se particular good.s has been })aid, unless he has 
entered into some special contract by which it is 
waived. (^Skiimer v. UpsJuiiv^ Ld. Ihiyui. 7 '.^2.) 

A common carrier's claim to a general lien can he 
supported cfiily by proof of g'oueral usage, special 
agreement, or mode of d(aaling sujiporting sucli claim. 
{Rnnh/orUi v. Um} field, (> Ea.st, 519 ; 7 East, 244; 
Wrdjfit V. R nelly 5 13. & A. 550.) 

The lion of a common earner being a common law lien, he 
cannot, in the ubsenec of express contract or usage from which a 


(rt) As to the lien of riiihvay coinpanies, see post^ Chap. XIII. 
Art. 229. 

M. _ „ u 
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contract ma}’ be implied, detain tbc goods of his employers for 
anything’ beyond the price of the carriage of the goods so conveyed 
[Skiinfcr V. Up^Itair^ Ltl. Ilaym. 7-3‘-2), as, for instance, for booking 
or waroliouse room. (L(()i}brrf v. Rohin^oto 1 Esp. 119; G. N.By, 
Co. V. L. It. 1) EtX. 137, per Ikdlook, B.) 

Tlie claim of a common carrier to retain goods for his general 
hahmcr is not enonraged by tlic Courts. v. PaLford^ 3 

Bos. it Pul. 41, 11 , ; llohjt rttcss v. Collin-^on.^ 7 B. C. 21‘2.) 

By express stigailation vitli their customers, carriers may un- 
doubtedly secure to thein.sclves a general lien. Baihvay companies 
and other carriers have attempted to obtain it by issuing a general 
notice to that effect. (The cases on these notices are set out in 
Cros.s on Idens, p. 283 ; Angell on Carriers, p. 331.) 

In no case can the carrier stop the goods at the conunencenient of 
the journey and hold them tliere under a claim of lien. (Per 
Martin, B., in WilUhirc v. 6V 7JV i?/y. Co., L. E. G Q. B. 776, 


780.) 

The goods must be carried and ready for delivery, or the earner 
has no right to detain them for freiglit, the performance of the 
contract, on the part of the carrier, being a condition precedent to 
the right to demand freight. {Pal/ner y. Lorillard^ IG Johns. 

348.) 

In England the right of lien exists ivliether the goods are the 
property of the pei’son who has tendered them for conveyance, or 
the property of third parties from whom they have been fraudu- 
lently taken or stolen. {Exeier Carrier^ case, 2 Ld. Eayni. 867.) 
In America it is held that a common carrier Avho innocently 




receives goods from a wrongdoer, witliout the consent of the 
express or implied, has no lien upon them for their carriage against 
tlie oiNuier, “ no man can be divested of his property without his 
consent.’^ (See cases cited in Angell on Carriers, p, 340.) 


120 . The existence of a special contract betx^’een 
a common earner and his employer, regiirding the 
services to be performed, and the com2>ensation to be 
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paid, does not deprive the former of his Hen, imlcss 
there is somctliiiig' in that contract inconsistent vith 
such lien. (Per Lord Ellenborough, in Cha^c v. II esl- 

morCj 5 M. & S. 180.) 

Credit given, by the contract, to the employer for the price of 
carriage, beyond the time when the goods carried are to be de- 
livered and placed out of the carrier's contrcl, is inconsistent with 
a lien. {Ilidit v. JlitcheJly 4 Camp. 1 19 ; (Va //■■''•//'/// v. llvmfrayy 
4 B. 1.^ A. 50.) 

This principle has been extended to cases wliere there was no 
express agreement to give credit, but where, by the usage of trade, 
a credit might be claimed, [TbUL) 

121 . Where goods are carried over several succes- 
sive routes, there is a custom sanctioned by law, for 

7 

each carrier to collect his freight of the one to whom 
he delivers the g'oods, and tlie last carrier has a lien 
on theiii for his own freight and for the advances paid 
by him, 

122 . A carrier who, by the custom of a particular 
trade, is to be paid for the carriage of goods by tlic 
consignor, has no riglit to retain tlicni against tlic 
consignee, who lias paid the pirice of tliem, for a 
general balance due for the carriage of other goods of 
the same sort sent by the consignor. (^IhiUvr v. Wool- 
colly 2 Bos. & Pul. 64.) 


Ch. VIII. 
Art. 120. 


123 . Where goods are consigned to an individual, 
or to his order, the carrier lias a right to consider him 
as the owner of the goods for the })arposc of delivery, 
but not for the collateral purpose of creating a lien on 

H 2 
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tilo goods as agaiust the owner, in respect of a general 
balance due from tlie 

5 B. & A. doO.) 


consignee. 


( Wrifjltt V. Snell. 


In that case a carrier had given notice that all goods would be 
subject to a lion, not only for the freight of the particular goods, 
but also for any general balance due from their respective owners, 
and goods were sent to the order of J. S., a factor, the 00111! held 
that the carrier had not as agaiust tlio real owner, any lien for the 
balance due from J. S. 


124 . A carrier by delivering part of the goods does 
not abandon lii.s lien upon the rest for his unpaid 
carriage. lie is bound to deliver up to the extent of 
the freight which lias been paid ; but tlie moment tliat 
he lias delivcued enougli to satisfy tliat, he has his lieu 
upon the w'hole of the remainder of the goods for the 
unpaid balance of the carriage. {Ex parte Cooper.^ 

11 Ch. D. G8 ; 18 L. J. Bkcy. 49.) 


It has been held in America that delivery by a common carrier, 
of a part of the goods transportKl, without payment of freight 
does not discharge the lien upon the reraainder for the whole 
amount, unless sucli was the intention of the parties ; and the 
question of intention is for the jury. {^IScn: Unven and iSorthanipton 
Co. V. Camphcl!^ Mass. 101.) 


125 . The general rule, that a lien is defeated by 
delivering up po.sscssion of the goods after the lien has 
attached, is a|)plicable to carriers to the same extent 
as in other cases. (See Addison on Contracts, 8th ed. 
p. 569.) 

But if the carrier loses the possession by fraud, the lien revives 
if possession is recovered. ( Wallace v. Wooclyatcy Ily. & M. 194.) 


THE LIEN OF A CAR 111 Ell. 
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. A dolivorv of the ji-oods to a common carrier for conveyance to 
the buyer is such a delivery of actual possession to the bu3'er 
through his agent, the carrier, as suilices to put an end to the 
vendors lien. (See cases in n. o, p. OOLb of 1st ed. of Benjamin on 
Sales.) 

As to suing the consignee for the price of the goods received by 
him from the carrier under an express or implied promise to pay 
the carriage, see Chap, YIII. Art. 115. 


126 . A Hen does not authorize tlie carrier to 
the g'ood.s over which tlie lien extends. (See Malh 
V. Florence^ o Q. B. 13. 484; 47 L. J. Q. B. TOO.) 


sell 

ncr 


If the goods are sold, the lieu is waived , and the seller is liable 
for the value of the goods, and cannot set off the amount of his 
lien. {Ibi(L) 

It has been held in America that the carrier can only sell the 
goods upon unquestionable proof that the consignee cannot bo 
found, and that they are perishable. In the absence of a control- 
ling necessit}" to sell the goods, the carrier can only enforce his lien 
by due process of law ; meanwhile carefull}' storing them. {IRatkin 
V. Manphi^, Packet Co., 1) lleisk. 5G4.) 

The case of Malliner v. Flonoice, sapra, was decided before the 
passing of the Innkeepers Act, 1878, which enables a landlord to 
dispose of goods left with him after six weeks. 


127 . A carrier is not entitled to make any charge 


for warehousing tlie goods, during 
may he retaining them as a lien 
(British Empire Shipping Co. v. Somes 

E. B. & E, 353.) 


such time as ho 
for liis carriage. 

, 8 C. & F. 338 ; 


In that case Lord Campbell, C. J., said: — “The right of 
detaining goods, on wliich there is a lien, is a reined}^ for tlie party 
aggrieved which has to be enforced by his OAvn act ; and where 


Ch. VIII. 
Art. 125. 
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Ch. VIII. 
Art. 127. 


suoli a remedy is permitted, tlie common law does not seem gene 
rally to give him the costs of enforcing it.” 


138 . Tlie lien wliieli a carrier has on goods carried 
fur the carriage juunov is to be exercised subject to 
tlie ubligatiun of keeping’ the goods for such a time in 
sucli a ])lace as niav be reasonably adapted for allow- 
ing the consignee means of talcing possession of them 
on pamnent of the charge. [Crotch v. G, W. Ihj, Co., 
27 L. J. Ex. oGj ; jmst^ Chap. XII. Art. 20G.) 

A carrier has in no case a right to use the goods detained hy 
him. And if peri>hahlo articles he detained he is bound to exercise 
every care in their preservation. [Sf^ar/e v. Alorgau^ 4 M. & W. 
270.) 
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CHAPTER IX. 


THE EIGHTS AND DUTIES OE THE VENDOR AND VENDEE OF THE 
GOODS IN RELATION TO THEIR CONVEYANCE )5V A CARRIER. 


1. Oeneralhj 

2. Stoppage in Transitu . . . , 


« I 4 4 • I 


Arts. 129—137. 
Arts. 138—140. 


1 . Gcneralhj. 

129 . The delivery of g'oods by tlic vendor to a 

counnon carrier, for the purpose of transinis.su>ii to the 
vendee, Avill, in tlie absence of anv s])ecial arrang’e- 
ment, and ■\vlicrc tlio contract is otherwise binding, 
amount to a delivery to the vendee, so as to vest 

i 

property in tlie g'oods in him. 

Where the vendor is bound to send the goods to the 
purchaser, tlie delivery of tlie goods to a common 
carrier, a fortiori^ to one specially designated b}' the 
purchaser, for conveyance to liiin, or to a place 
designated by him, constitutes an actual receipt by 
the pureliaser. [Datues x. 8 T. U. 330; CtisacJc 

V. Robinson, 30 L J. Q. B. 201 ; Smilh v. Jlinhon, 34 
L. J. (,). B. 145; and judgment of I.ord Cottenhain, 
in Dunlop v. Lamhort, 0 C. & F. G20 ; Blackburn on 
Contract of Sale (2nd ed.), p- 240.) 

In such cases the carrier is, in contemplation of law, the bailee 
of the person to whom, not hij whom, the goods are sent, the latter 


Chap. IX. 
Art. 129. 
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Art. 129. 


ill empkiyiiio’ tlie carrier being considered as an agent of tbe former 
for that purpose. If the vendor, hoM'ever, expressly agrees to 
deliver c/ a vcrtai)^ jilf/cOy he will be assumed to undertake the risks 
of carriage to tliat place ; and a carrier taking goods on the way to 
that place would be |iresumed to be his agent, and not the buyer s. 
[DutAop V. Lnniho'f^ suj)rH; (E IW. 10/. Co. v. 15 Q, B. B. 

C25 ; 54 L. J. Q. B. I). 500.) 

It must not 1)0 forgotten that the carrier only represents the 
piu’chaser for the purpose of rcccivin(jy not ((ccepflng^ the goods. 
(See Art. BV2.) 

If the reason why the doliveiy of the goods to the carrier 
appropriates them to the contract of sale, and vests the property in 
the purchaser, is that the carrier is an agent of the purchaser, 
having authority to receive the goods for him, it follows that 
when the carrier receives the goods under a contract witli the 
vendor, by which lie agrees to keep possession of the goods subject 
to the vendor's orders, the property is not transferred : for in such 
a case it is clear that tlie carrier does not receive the goods as an 
agent for the purchaser. (>See Blackburn on Contract of Sale, 
2nd ed. p. 1^0.) 


130 . If the vendor sell goods, undertaking’ to make 
the delivery hinistdf at a distant place, thus assuiniiig 
the risks of the carriage, the carrier is tlic vendors 
agent. [Dunlop v. Lambert^ G C. & F. 600.) 

See Art. 129. 


131 . Tlic receipt of goods by a carrier, although 
appointed hy the purchaser, does not constitute an 
acceptance ivithin the Statute of Frauds, the carrier 
hoing- only an agent for the purpose of receiving and 
carrying the goods for his employer, [Asteu v. Emoojj 
4 M. & S. 262 ; Enufh v. Hudson, 34 L. J. Q. B. 145; 


THE EIGHTS OF THE VEEDOE AND VENDEE (>F THE GOODS. 

and cases cited in Benjamin on Sales, >h'(l cd. p, 14'] ; 
and Blackburn on Contract of Sale, ‘bid ed. }»p. 17, 
139,) 

If tlie purcl laser deals with the carrier so as to 
convert liim into an agmt for cuslodji^ hol(lin»i' the o’()ods 
as the purchaser’s servant or agent, then tlie carrier s 
■ receipt and acceptance is the receipt and accc])tance 
of the purchaser, 

Au ag'Ciit for custocB' is a person avIio has received goods l.>y the 
dhection and authority of the purchaser as a depositary or bailee 
invested vith authority to receive goods and sell them for the 
purchaserj or to liold them generally on account of the latter at 
his disposal, and not for the purpose of helping the goods on a 
stage further in a direct course of transmission to him. (See 
Addison on Contracts, 8th ed. p. OG'J.) Tlie delivery to such 
agent is a delivery to the principal, and the cruisetpieutly, 

is determined as soon as the goods reach his hands ; and if the 
transit be once at au end, it cannot commence de //cro, merely 
because the goods are again sent upon theii’ travels towards a new 
and ulterior destination. [Dixon v. Bahhciny 5 Bast, 184 ; Ex parte 
Cooper., 11 Oh, D. 88, posf^ Art. 142.) 

Delivery at a railway station named by the purchaser, in pursu- 
ance of a parol order by him, is not evidence of acceptance. [Snuth 
V, Iliuhon, 34 L. J. Q. B. 14o.) 


132 . Although the acceptance and receipt of a 
carrier to whom goods arc delivered to be conveyed to 
a purchaser arc not the acceptance and rcceijit of the 


purchaser within the mcanin 
yet a delivery, by a vendor 


U' of the Statute of Frauds, 

O ^ 

to a carrier, of goods sold 


is a sufficient delivery to 


the purcl laser to enable the 


vendor (if the contract of sale is properly authenti 
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cated) to maintain an action for the price. (Addison 
on Contracts, 8tli ed. p. 950.) 


The deli very of the goods to the carrier operates as a delivery to 
the purcliaser; the "wliole property immediately vests in him; he 
alone can bring an action for any injury done to the goods ; and 
if any accident liappens to tlie goods, it is at his risk [Dutton v. 


Solohton.son^ 6 Bos. v.'i Bui. 584; Trf(j( Ur.<i y, <SV «'/■//, 7 BI. & 


0 / 


unless by the terms of the contract the traiLsfer of the right of 
property and risk are made dependent on the arrival of the goods 
at their place of destination. [Culcntta^ Efeani Nnc. Co. v. Be 
MaftoSy 3'i L. J. Q. B. 214.) The only exception to the purchaser’s 
rights over the goods is tliat the vendor, in case of the insolvency 
of the purchaser, may .stop them hi tranaitu. [E.V parte Bom'ear 
China Clap Co.y 11 Ch. D. 500.) 


133 . Iftl 1 C vendor is authorized and empowered to 
select tlic goods and forward them to the purchaser, 
tlic .selection bv the vendor, and tlie delivery of the 
goods to a carrier to lie eonve}'cd to the purcliaser, 
will liavc the elfect of transferring the ownership and 
risk to such purchaser, provided there is a binding 
contract by note in Avriting, bv' part iiaymcnt, or by 
piart acceptance, and the selection is made according 


to the ordcr.s or authority given. iFraffano Lonr/^ 
4 B. & C. 221 ; Broivne v. llare, 29 L. J. Ex. G ; 4 H. 
& N. 822.) 



. The vendor is bound, when delivering to a 
carrier, to take tlic usual precautions for ensuring the 
s^afe delivery to the vendee. [Clarke v. Jlutc/ihiSy 14 
East, 475; Bachman v. Levy^ 3 Camji. 414; Cothay v. 
Tuie^ 3 Camp. 129.) 

In Clarke v. lliitchinSy the vendor, in deh^’ering goods to a 


TJIE RIGHTS i)E THE VEXDuR AXJ> VESDKE oE THE (lOuDS 


tradiii"' vessel, neglected to apprise tlie carrier tliat tlie value of 
the jroods exceeded 5/., altliouoh the carriers had puhhshed, and it 
was notorious in the place of shipment, that tliey would not ho 
auswerahle for any package above that amount iuile>s entoiod 
and paid for as such. The package was lost, and on tlie ^ondol s 
action for goods sold and delivered, it was held by the King s 
Bench, Lord Lllenborough giving the decisiiui, that the vendor 
had not made a delivery of the goods ; not liaving put them in 
such a course of convevance as that, in case of a loss, tlie defendant 
might have his indemnity against the carriers. (iSee Ijcnjaniin 
on Sales, 3rd ed. p. 687.) 

135 . ^^licrG goods aro orclcrod froiu ti distnut phiCG, 
the vciidorks duty to deliver tlicin iit iiiercluuitnble 
coDdition is complied vitli if the goods arc iu proper 
condition ■when delivered to the enrrier, prov ided the 
injury received during' tlio triinsit does not exceed that 
which must necessarily result from the trunslt. 

V. Rohison^ 24 L. J. Ex. IGo ; 10 Ex. 342.) 

In that case iron was sold in Staffordshire, deliverable iu Li\ ex- 
pool in the winter, and the vendor was lield to have made a good 
dehvery, although the iron ^^•as rusted and unmerchantable when 
delivered in Liverpool, it being proved that this deterioration was 
the necessary result of the transit, and that the iron A\as blight 
and in ffood order when it left Staffordshire. 

O 

136 . When tlie purchaser refuses to receive the 
goods from the carriorj the latter holds them as the 
agent of the consignor from whom he received them, 
and there is no acceptance and actual receipt hy the 
purchaser within the meaning of the Statute of h rands, 
although the latter has directed the mode of convey- 
ance, and pointed out the particular carrier to be em- 
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Art. 136. 


plovcd. [Asfp!/ Y. 4 M. & S. 262; Norman y. 

Phillips, 14 M. & W. 277.) 


137 . Where ^‘oocLs delivered to a carrier to deliver 
to a consignee are lost through the default of the 
carrier, tlie consignee is the proper person to sue, for 
the consignor \vas his agent to employ the carrier; 
hut it is otlierwiso Avhen the property in the goods 
has not yet passed to tlie vendee, as where there is no 
writing sufficient to satisfv the Statute of Frauds, and 
the carrier was not of his selection ( v. Chaplin, 
3 Q. ]>. 483 ; Cooinhs v. Brhsl. ami Ex. 11 ij. Co., 3 41. & 
N. 510) ; or where the goods are sent merely for ap- 
proval {^Sicain V. Shepherd, 1 51. & Rob. 224), or the 
consignee is the agent of the consignor {^Sargent v. 
Morris, 3 B. & A. 277), or the carrier has contracted 
to be liable to the consignor in consideration of the 
latter's becoming responsible for the price of the 
carriage. [Moore v. Wilson, 1 T. R. G59 ; Davis v. 
James, 5 Burr. 2680.) 

See ante.^ Ait. 130. 

As to the measure of damages 'where goods are lost hy the 
earner, see^jost, Chap. XII., Art. 200. 


2. Stoppage in Transitu. 

138 . If the purchaser of the goods becomes bank- 
rupt or insolvent before payment of tlie price, the 
vendor is entitled, so long as the goods are in transitu, 
and have not reached their final destination or come 


STOPPAUf: IX T RAX SITU. 


into the manual possession of the purcliasor, or that 
of anv otlier party whom he may have apj)ointed his 
" agent finally to take possession of aiul keep the goods 
for him, to retake tliein and put himself into the same 
situation as if he had never parted witli the actual 
possession of tliem. [Gib-son v. CarmUiers^ 8 M. & \\ . 
331 ; Grice y. Richardson.^ 3 App. Cas. 319 ; Addison on 
Contracts, 8th ed. p. 959.) 


This is a right vhich arises solely upon the insoivonaj of the 
buyer, and is based ou the plain reason oi justice and eqiiity that 
one man’s goods shall not be applied to the payment of another 
man’s debts. (Per Lord Northiugton, C., in D Aqiida v. Lnnihcrtj 

2 Eden, 77.) 

The stoppage to be effectual must be ou behalf of the vendor, 
in the assertion of his rights as paramount to the rights of the 
buyer. [JUd'son v. ^'LiaPrio)/^ 1 P. Ad. 400 ; v. Jl rf/y, 6 

East, 371.) 

“ There is no necessity that the buyer should have been formally 
a bankrupt, if he have become insolvent. There must, ho^^ever, 
be great practical ditliculty in establishing the actual insolvency of 
one who still continues to pay liis way ; and as the carrier obeys 
the stoppage i/i fran^ifn at his peril if the consignee be in fact 
solvent, it would seem no uure.aso liable rule to require that, at the 
time the consignee was refused the goods, he should have evidenced 
his insolvency by some overt act.” (Phickburii on Contract of 
►Sale, 2nd ed, p. 3S2.) 

Lord Justice Janies said that a company was insolvent when its 
assets and existing liabilities wore such as to make it reasonably 
certain that the existing and ju’obahle assets Avould be insufficient 
to meet the existing liabilities. A man is insolvent, said A\ illes, J., 
when he is not in a coiidilioii to pay his debts in the ordinary 
course, as persons carrying on trade usually do. 

It is sulFicient for the purpose of stoppage in transitu to show 
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that the vendee was in such circumstances as not to he able to meet 
his encafi’cnients.” {SiLof^tndns v. LddC. (Oid 1 or/r. By. Co.^ L. R. 

1 Eq. 360.) 


139 . 0 Oirh delivered to a carrier to be conveyed 
from a vendor to a purchaser are held to be in transitu j 
altlioiia'h tlie^' inuA' liavc been consig'iied to a carrier 

C l 

speciallv appointed b}' tlie purcliaser to receive them, 
and tlie\' remain nt lran-'<ita until tlie\' liavc reached 
the liands of the vendee, or of one Avho is Ids agent to 
give tliem a new destination. (^Bolton v. Lane, and York. 

By. Co,, L. R. I C. P. 431; 35 L. J. C. P. 137; Ex 
parlo Jlo .^frefir China Ctaj/ Co., 11 Oh. D. 560 ; Bethell 
V. Clark, Q, B. D. 615 ; 57 Q. B. D. 302.) 

Tho principle to be deduced from the decided cases is that the 
(ronsdua is not at an end until the goods have reached the place 
named by the buyer to the seller as the place of their destination. 
(See cases cited in Ivoscoe’s 2visi Prius Bvideiice, 14th ed. p. 912.) 

But the mere ar^i^'al of the goods at their destination will not 
suffice to defeat the vendor’s rights. The vendee must take actual, 
if he has not obtained constructive, possession. (See Benjamin on 
Sales, 3rd ed. p. 847.) 

If the goods are in the custody of the carrier, as a warehouseman 
and not as a carrier, the unpaid vendor has no right to stop them. 
{Weut^corth v. OnflovaUe, 12 L. J. Ex. 172; 10 jM. & W. 436, 
South V. lIiuUoo, 34 L. J. Q. B. 145.) 

Erie, C. J., in giving judgment in Bolton v. Lane, I or/'. By. 
Co., supra, said : — “ Before the goods arrived notice had been given 
by the vendee that lie intended to dispute his liability to take them, 
and after the}’^ arrived orders were given to the railway compan} to 
take them back. The vendor refused to receive them, and, being 
refused both hy vendor and vendee, they remained in the defen- 
dants, the railway company's, hands. I am of opinion that they 
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nevei' ceased to be /// trfnu^iht. v. (U'ljfhi^ *5 Li. J. Ex. 241 ; 

2 M. Ot. W. G23.) .... Carriers, no doubt, may bia-ome ware- 
housemen for the con^iguce, and in many eases do ; but there must 
be a change from their position as carriers to the position of ware- 
housemen, and tlie parties concerned must make tliis ohaiigv ; but 
there was no contract here tt) make the railway company ware- 
housemen.” And AVilles, .T.. said : — " Ditierent o|)inions have been 
held on the question of whetlu'r a part delivei’y is a constriK’tiv e 
deliv'orv of the entire goods comprised in the contract, so as to put 
an end to the right to stop ui irattxttK as to the wliole of the goods. 
At one time it was held that there was a constructive delivery of 
the whole. This, liowever, has since been questioned and dissented 
from ; and it has been said onlv to bo a constructive deliverv of 
the whole if the vendor gives and the vendee takes possession of 
part, meaning thereby respectively to give and take possession of 
the whole.” 


140* If the vendee takes the goods out of the pos- 
session of the earner into his own before their arrival 
at tlieir destination, the right to stop ai fraiisdu is at 
an end. ( Whitehead v. Anderson, 9 i\[. & W. 518, 520.) 

A mere demand hv the vendee Ijefore tlic end of the 
journey will not defeat the right. {^^lackson v. Aictiol, 
5 N. 6. 508 ; Covcnl)oj v. Gladstone, L. K. 6 Eq. 44 ; 

37 L. J. Ch. 492.) 

4;\niether the tnamtm is terminated hy the buyer prematurely 
taking possession against the will of the carrier, and so tortiously 
against him, has been questioned. (See hlackburn on Gontiact of 
Sale, 2iid ed. p. 370.) “ The law in general discountenances 

violence, and it would seem not consistent witli its g’eneral policy 
to give a man a benefit in consequence of his forcible or fraudulent 
wrong against a third party.” 


Chap. IX. 
Art. 139. 
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141 . When go(Kls are j)lac*ecl in tlie possession of a 
carrier to Ijc carried and delivered, tlie fransilus is not 
at an end so long as the carrier continues to liold the 
goods as carrier, and is not at an end until the carrier 
l>v au’reeinent between himself and the consignee 
agrees to hold tlie gt)ods for the consignee, not as 
carrier, Init as his agent, or as a warehouseman or 
wharfinger. [In rc MLaren^ Ex parle Cooper^ 11 Ch. 
I). 08; 48 L. J. Bkcy. 49; Ex parle Barrow j 46 L. J. 
Bkcy. 71 ; G Ch. D. 783.) 

If the carrier enters expressly, or by implication, into a new 
agreenn-ut with the purehaser, distinct irom the original contract 
for carriag'c, to hold the good.s for the purchaser as his agent, not 
for the purpose of expediting them to the place of original desti- 
nation pursuant to that contract, but in a new character for the 
puri)Ose of custody on his account, and subject to some new or 
further order to be j^iven by him, the {vanHitiw is at an end, and 
the goods are coirstructively in the possession of the purehaser, and 
cannot 1)6 retaken bv the vendor. ( h hitclwad v. Andeesony 9 
M, & AV. bis ; Addison on Contract of Sale, 8th ed. p. 962.) 

But the a.ssent of the carrier to hold the goods as an agent for 
custody on behalf of the purchaser must be clearly established in 
order to put an end to the /)yo/.sv7^/.s', and deprive the vendor of his 
right to stop the goods. {^Bolton v. Lane, 1 orL, Ilf/. Co.^ Xj. B. 
1 C. P. 441 ; 35 L. J. C. r. 137.) 

A mere promise by the carrier to deliver the goods to the pni" 
chaser as soon as they can be got at is not enough to bring them 
into the possession, actual or constructive, of the piuchasei. 
{Cove id nj v. Gladstone ^ supra.) 

AVhere goods are delivered to a middleman in the first instance 
in the capacity of a carrier, any act of the buyer whereby he 
constitutes tlie carrier his warehouseman will be ec|uivalent to 
actual receipt. 


STOPPAdl-: /.V TPAXSfTr. 

142 * If tlic carrier delivers tlic g'oods at their in- 
tended destination to some person otlier tlian tlie 
buyer, as to a wliarfino'or or Avareliousenianj tlic transit 

still continues, xuiless he takes as a^ent for the hu\'er. 

^ * 

(/// re WorsiMi. G Ch. D. 7S3.) 

143 . Though the goods remain in the actual pos- 
session of the carrier, vet, if the jiurchaser has done 
any act equivalent to taking possession, the right of 
the vendor to stop them is determined. (E/lfS v. 

3 T. R. 4GI; L, .S' X W. //y. Co, v. Barikif, 31 L. J, 
Ex. 92 ; 7 li. & N. 400.) 
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144 . The vendors right to stop vi transda cannot 
bo defeated bv a usage for carriers to retain goods as 

iu.’ e ^ 

a lien for a general balance of accounts betv'ccn them 
and their consignees. (^Oppcnlicim v. Russell^ 3 Bos. & 
Pul, 42, 119.) 


145 . A stoppage in irausilii 
notice to the carrier having 


can be effected by a 
charge of the goods 


stating tlic vendor’s claim, forbidding delivery to the 
consignee, or requiring tluit the goods shall be held 
subject to the vendors orders. (Benjamin on Sales 
(3rd cd.), p. 849.) 

Tho earner is entitled to express notice from the consignor before 


be w'ill be liable for not stopping goods iu transit. 

If the notice is given to an employer wliosc servant has tho 
custody, it must be given at such a time, and under such circum- 
stances, that the employer may he ahlo to communicate it to his 
servant in time to prevent a delivery to tho consignee. It itehecul 
Y. Andenotiy 9 !M. Si W. 518.) 


M. 


I 
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In a recent case in tlie Court of Appeal {Fhclps, Stohea 4’ Co. v. 
Comhrr, 29 Ch. I). it was doubted wlietber, under any 

circumstanceSj a notice to stop goods in transitu can be effectual, 
if ad(L’ossod to the con.signees only, and not to the owner or master 


of the ship which carries them. 

No particular form of notice is required. In Ex part e Falk (14 
Ch. D. 416), the notice was by cable from Liverpool to Calcutta, 
and the Court lield tlie notice sufficient. 


146 . Whenever the riglit of stoppage ni framiln 
exists, and notice lias been given to tlie carrier, after 
lie lia.s received the goods for carriage, and during 
tlieir transit, not to deliver them over, the carrier is 


not only excused for non-deli very to the consignee, 
Inithe is also subject to an action, if, after such notice 
and tender of freight, he should refuse to rc-dcliver 
the goods. (Angell, p. 322.) 


( no ) 
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CARRIERS OF GOODS BY RAILWAY ji). 


THE OBLIGATIONS OF A KAILWAY COMPANY TO KKCEIVE GOODS 
FOU CONVEYANCE^ AND THEIR DELIVEP.Y TO THEM. 
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147 . Sec tioii 2 of tlu' Railway and Canal Traflic 
Act, 1854, imposes on a railway company tlic duty 
to afford reasonable facilities for carrying' all goods 

(rt) In connection with this cliai^tor rcTcronco sliouhl ho made to 
( 'Imp. IV. {ante, p. 21', on “ Tlio ohligatioiis ol' a common carrier to 
r(?coivo goods,” as hciiig applicahlo to a great extent to tlio Ciiiiiago 
of good.s by raiUs ay ; and also to Chap. XLV., as to the obligation ol a 
raUway company to givo due and reasonable liicilities for tho icceivin 


tr 

D 


and forwarding of Iralfic, 


I 


) 


Chap. X. 
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(otlicr than specially dangerous goods). Therefore a 
railway com pan v cannot ahsolutel}^ refuse to carry 
traffic which ihcv liave facilities for carr} ing, even if 
they do not profess to carry, and do not generally 
carry, such traffic*. I he Hallway and Canal Traffic 
Act, 18.V1, does not make a railway company liable 
as common carriers in respect of goods which they do 
not carry as such. {^Divkson x. A. i?//. Co.^ 18 Q. 

B. D. 17G; L. J. Q. Ih 111.) 

A railway compaii}' are under the same obliga- 
tions as a common carrier who undertakes to carry in 
accordance with the provisions of tlic Kail way and 
Canal Traffic Act, 1851 ; therefore rpiestions as to how 
far a railway company arc liable^ to carry goods of 
evein' kind, or for all persons alike, or as to Iioav far a 
sender of goods may rerpiirc ded ivory at any station 
he may appoint, are to be determined in each case, 
not with reference to what a railway company may 
choo.se to do, or may ordinarily do, but with reference 
to what may be within their powers, and at the same 
time a reasonable requirement, (Thomas v. ^orth 
^Staffordshire It//. Co., 3 Ky. & Ca. Tr. Ca. 1. Decided 
by the Railway Commissioners.) 

“Tlio Railway Conimissiouers have jurisdiction to say that 
reason able facilities shall he given, and I think that under their 
powers they had a right to say that the railway company sliould 
carry those articles which they said they would not carr} . 
Bramwell, L. J., in Brotni v, G. W. 10/. Co. {post, Chap. XIY-)- 
The Commissioners, in Jneed Cff-w {jwsl Chap. Xl\ .), said, The 
question whether a railway company could under that Act of 1S51 
he compelled to become carriers does not appear to us to be a part 
of the present case, because here both companies are carriers, and 


THE BELIVKUY OF THE GOODS TO THE /?J//;ilMr 


ii: 


to them as such we have no douht that evory portion oi' tiie second 
section of that Act does apply, and that it obliges them to conduct 
their business so as to give to the public all reasonable facilities, 
and makes them amenable to our jurisdiction for any failure in that 





In Gayfon v. Briatol F.r, 7?y. Co. (dO L. J. (i. I>. Coekbiirn, 
C. J., said, ‘‘I do not see that there is anv distinction between rail- 
way companies and the ordinary common carriers. ... I think 
that where a company have opened the line, and have put carriages 
upon it, it is no longer optional Avith them to say ‘ wo Avill or 
will not carry goods Avhich are brought to us,’ if those goods are 
brought at reasonable times, and a proper amount is tendered for 
the carriage.” 

In Thomas v. North StajTord'iEirc i?y. Co. {supra) the raihvay 
company delivered minerals at T. station, but refused to deliver 
there damageable traflic consigned to the applicant, and delivered 
such traffic at L/., one mile and a half fr om T., which was their 
general goods station for T. It being proved tliat the accommo- 
dation at T. station Avas insufficient to receive all the T. goods 
traffic, and that the rail aa" ay company had no poAver to enlarge it, 
the Commissioners held that the applicant Avas not entitled to liaA^o 
damageable goods deliA'ered at that station. It appears from the 
judgment that if the accommodation at T. station had been suffi- 
cient to receive all traffic similarl}^ sent, the railway company 
would haA"e been ordered to deliver damageable goods to the appli- 
cant at T. station. The Commissioners, in giA'iug judgment, said : 
“It Avas part of the defence made for the company, that they Avero 
entitled, on common law principles, to put such restrictions as they 
pleased on their occupation as carriers by raihvay ; and it was con- 
tended by their counsel that the duties of raihvay compauios Avcrc 
not more extenshm than those of other land carriers, and that a 
raihvay company had the right of a common carrier to refuse to 
carry goods, or any particular kiud of goods, to places to Avliich 
the company Avas not in the habit of canyiiig, or to carry other- 
Avise than in accordance with such conditions as it might hold out 
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to tlic iniltlic. Hut there are several Acts whicli have extended the 
duties of railway companies hejoud tliose of common carriers, and 
amongst them is the Tratfic Act of 18'34, which seems to us to put 
every railway company under the same obligations as a common 
carrier would put himself under, who might possess or undertake 
to cany in accordance witli its ju'ovisions, and which requires 
every railway company, according to its powers, to afford all 
reasonable facilities for the receiving, forwarding, and delivering 
of tratTic upon and from its railways. Questions, therefore, as to 
liow far a sender of goods nuyv require delivery at any station he 
may appoint, or as to how far a company is liable to carry goods 
of every kind, or for all persons alike, should, we think, be deter- 
mined in eacli case, not with reference with what a railway com- 
pany may choose to do or may ordinarily do, hut witli reference to 
what may be within its powers and at the same time a reasonable 
requirement.” (See also Ahcrdcot} Ijuar Co., 4'C* A. Scofhmd 

ICj, Co., 3 lly. & Ca. Tr. Ca. 205 ; and note p. OG of 1 Ey. & Ca. 
Tr. Ca.) 

As to the power of a railway company to close a passenger 
station, see Art. 23G. 

It was formerly hold tliat the obligation of railway companies 
as to the receiving of goods for carriage was not more exte^lSl^ e 
than that of ordinary carriers ; the lvailwa3'3 Clauses Consoli- 
dation Act, 1845 (8 Yict. c. 20, s. 8G), and the special Acts of 
the companies not making it obligatory on them to carry- 
son V. Alidland ICj. Co., 4 Ex. 3G7 ; Oxiade v. N. E. Ef/. Co.y 15 
C. B. (N. S.) 680.) And that, therefore, railway companies were 
onl}’" common carriers of such things as tho}^ puhlich' professed to 
carry. JS'cH'ca.sfk and Ecnctck lOj, Co. v. Crisp, 14 C. B. 

529.) 

The power to cany derived from the 8Gth section of the Eaily a} s 
Clauses Act, 1845, is clearly permissive. Sometimes the special Act 
imposes upon the company the obligation to act as carriers. (See 
Gt. Northern Ey. Act, 13 & 14 A"ict. c. Ixi. ; Lane. & York. Ey. 
Act, 22 & 23 Yict. c. cx., and Man. Shelf. & Line. Ey. Act.) 
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‘‘It is important, however, to ohsorve iliat the railway company 
only obtains a permissive right to charge a maximum rate for the 
goods it elects to cany, and is not bound to carr}' every class of 
goods or minerals which ma}’ be offered to it b}' the public. Tims 
railway companies who become carriers may decline to carry such 
classes of articles as they think fit ; and as the railwav.s are nut 
ordinarily accessible to the use of private persons with their engines 
and carriages, the public fall to obtain the benefit of tbuse pro- 
visions of the general Act (except so far as the companies may 
choose to afford them), empowering all per ^oiis t Xri-Se tlic V ^ 

which were intended to render the railways a general means of 
conveyance. Considering how much of the whole traflic of the 
country must now go by railway, wo recommend that railway 
companies should he hound hy law to proyide means 0 f ' 0 ^ 

for, and to convey all articles tendered to them, subject to sueli 
restrictions as the circumstances of the railway may require, which 
should he defined by hyo-laws to he approved as prov L 1 etl 
Act for the Regulation of Railways.” — Report of Ro 3 'al Com- 
mission on Railways, 18G7. The law was stated as above in this 
Report. This must, however, now he read subject to the judgment 
in Dicl'son v. Gt. A7 lltj. Co. p. lib), where Lindley, L. J., 

said as follows : — 

“ There arc few enactments which, in plain and distinct terms, 
impose upon railway companies the duty of carrying an}' parti- 
cular things. They are bound to cany troops (7 & H A iet. c. 8o, 
s. 12) and mails (36 & 37 Abet. c. 48, s. 18), hut until the passing 
of the Railway and Canal Traffic Act, 1814, the dut}' of rail- 
way companies to cany any particular class of goods depended 
upon whether they did or did not px'ofcss to cany such goods as 
common carriers. The Railway’s Clauses Consolidation Act, 1 ^4^5, 
did not impose on railway companies any dut}' to cany goods of 
which they were not common carriers ly reason of their own con- 
duct and profession. This was decided by Johnsoo v. yiuUand lOj. 
Co. (4 Exch. 367), and was recognised as clear and settled law hy 
A^icc-Chancollor AVood in Hare v. L. and N. JF. By. Co. (2 J. 

li. 80). 
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‘‘ Tlio Hailway and Canal Traffic Act, 18o4, materially altez’ed 
the la^v in tliis respect, for it enact?, by sect. 2, that every railway 
company sliall afford all reasonable facilities for receiving, for- 
W’arding, and delivering traflie; and by sect. 1 the word ‘ traffic ’ 
includes passengers and their luggage, and goods, animals, and 
other things. This Act impo.ses on railway companies tlie duty to 
afford reasonable facilities for carrying all passengers, goods, and 
animals. There may be an exception in the case of specially 
dangerous goods (see the Ilailwaj's Clau-scs Consolidation Act, 1845, 
s, lOOj, but the.se are not nowin quc.stion. The duty thus imposed 
on railwa}" companies is inconsistent with their right to refuse to 
cany any particular class of goods or animals which they have 
facilities for carrying, and is inconsistent with tlieir right to refuse 
to carry such goods or animals except upon terms which are un- 
reasonable. The machinery for enforcing tliis duty is provided by 
the Piegulation of Railways Act, 1874 (40 k 47 Yict. c. 48), to 
which it is unnecessary to allude further on the present occasion. 
The important point is that railway companies are hound to carry 
goods and animals which tliey have facilities for carrying. It 
would, however, he a mistake to suppose that railway companies 
are hound to carry as common carriers everything which they can 
he rofpiired to carry under the provisions of the liailway and Canal 
Traffic Act, 1854. liailway companies are bound by that Act to 
provide reasonable facilities for carrying passengers, but they are 
not common carriers of passengers. So railway companies are 
hound to provide reasonable facilities for carrying animals or 
particular classes of goods, hut it hy no means follows that they 
arc liable as common carriers for what they are hound hy statute 
to carry. This distinction is important, and requires to be home 
in mind. Whether railway companies are common carriers of 
particular classes of goods depends upou what they habitually do, 
or profess to do, with respect to such goods. The liailway and 
Canal Traffic Act, 1854, does not make railway companies liable 
as. common carriers in respect of goods which they do not profess 
to carry as such. This was, in fact, decided in Oxiade v. Isovth 
Eastern Eaihvay Cornpantj (1 C. B. (N. S.) 454, at p. 498).” 
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ra 


‘‘ Gouerally railway companion:, like ollm’ earri(. r>, w.'ro coinmrtii 
carriers of goods wliioli tlie}* '\^■oro lit>inul by si at lit e to cany, or 
'which they professed to ean\v, or actually carried, for persons 
generally, hut not of goods which they did not pro less to earry, 
and were not in the halnt of earrvins', or onh' carried under 

t Sr 

special circumstances, or subject to express stipulations limiting 
their liability in respect of tlieni. In 18d0 tlie Carriers’ Act was 
passed for the protection of common carriers against the loss of or 
injiny to parcels delivered to them, the value and eentents of 
■v\'hich were not declared. In 18hr> the liaihvavs Clauses Act 
was passed. Sect. 86 of that Act is permissive, and railway com- 
panies are not as such hound to be carriers ; and sect. 89 provides 
that nothing in the Act contained is to make railwa}' companies 
liable further or in anv other case than they would have been 
liable as common carriers. So that up to 18-34 railway companies, 
unless compelled by some statute, could have refused to carry 
dogs or any other traffic which they did not jirofess to carry, aud 
did not generally carry, as common eariicrs, aud no action would 
lie to compel them. 

Two important matters are aimed at aud hit by the E ail way 
and Canal Traffic Act, 1854. It provides that railway compaiiies 
shall afford all reasonable facilities for receiving, forwarding, aud 
delivering traffic witliout delay and witliout partiality traffic ’ 
by the interpretation clause including animals), and gives a remedy, 
if facilities are withheld, on application to the Court of Common 
Pleas, a jurisdiction noAv transferred to the Hallway Commis- 
sioners. 

“ Since the passing of that Act railway companies cannot, in my 
opinion, absolutely refuse to carry traffic which they have facilities 
for carrying, even if they did not profess to carry aud did not 
generally carry such traffic, but would be compellable to carry it, 
not as common carriers, but with the liabilities of ordinary bailees, 
aud subject to reasonable conditions limiting that liability.” Her 
Lopes, L. J., ibidetn. 


Chap. X. 
Art. 147. 


122 


THE LAW OF CARLdERS. 


Chap. X. 
Art. 148. 


148. The Raihva}' and Canal Traffic Act^ 1854, 

s. 2, U'ivc.s a customer a ri^lit to require any number of 
raihvay companies in Great Britain to combine to form 
a continuous route l)y Avliicli Ins traffic may be sent at 
a single booking' and for a single payment. 

That Act gives every individual customer the abso- 

^ — 1 

lute right to select Avliat railway company he jdeascs to 
deliver his traffic to^ to deliA'cr that traffic to that com- 
pany, and to require, Avithout any second booking or 
any second pa3’ment, that tlic traffic sliall be delivered 
at the station to Avhich he de.'^ires it to be sent; pro- 
Auded ahvaA’s that ho tenders the traffic to the company 
at a station Avhere there arc proper facilities for rc- 
cemng it, and that he names as the delivery station a 
station AA'here there arc proper facilities for deliA^cring 


it, and that there is a continuous route connecting the 
tAA’o stations. In such a case (apart from the particular 
facility of a through rate) the sum Avhich the customer 
Avill have to pav^ for tlic transit of his traffic Avill bo 
ascertained by adding together the local rates of the 
A^arious companies OA'cr whose line it passes. 

A railway compan}" has the right (apart from the 
question of through rates) to collect Avhat traffic it can, 
to cany it as far as it can by its own lino, and there, 
at the point Avhicli is most convenient to itself, to hand 
it over to the compain^ Avhich is to foi'Avard it. (T/ic 
G. ir. 1\//. Co, The Sever u and W/je and Severn Bruhje 
Iljj, Co, and The wildland Ihj, Co,, 5 Ry. & Ca. Tr. Ca. 
170.) 


149 . No person is entitled to carry, or to require a 
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railway company to carrv, npim tlic railway, any 
aquafortisj oil of vitriol, u’uii}>owLlor, luciiVr inatcl los, 
or any other goods whirh in the judgment of the 
comi)anv inav bo of a. daimorous nature; and if anv 

X fc/ V V ■ 

person send by the railwa\' any such goods without 
distinctly marking their nature on the outside of tlic 
package containing the same, or otherwise^ giving 
notice in Avriting to the bookkeeper or otlier ^ervant 
of the company with wliom the same are leit, at the 
time of so sendingj he shall f<;a'feit to the company 
20/. for every such offence. It is lawful lor the rail- 
way company to refuse to take any parcel that they 
may suspect to contain goods of a dangerous naturCj 
or require the same to be opened to ascertain the fact. 
(Kailways Clauses Act, 1845 (8 A"ict. c. 20), s. 105). 


A guilty knowledge is iiecessaiy to support a conviction uuder 
this section, {llcarnc v. GartoUy 28 L. J. M. C. 21G.) 

“ AYe consider that a railway company should bo hound to 
cany, if required, ‘ dangerous goods ’ at a reasonable uiaxiniuni 
rate for their conveyance, and subject to such regulations for 
safety as may ho defined by their byelaws.^’ (Report of Royal 
Commission on Railways, 1807.) 


150 . Every railway company, and every canal 
company, over whose raihvayor canal any gunpowder 
or other explosives are carried, or intended to bo 
carried, shall, with the sanction of the Board of 
Trade, make hvclaws for regulating tlic conveyance, 

It**' “ 

loading and unloading of siicli gunpowder or other 
explosives on the railway or canal of the company 
making the byelaws. (88 Viet. c. 17, s. 35.) 


Chap 

Art. 
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The byelaws adopted by the railway companies are as follows: — 

“ Byi-:laws made with the sanction of the Board of Trade for 
the reg’ulation, of the loading, unloading, and conveyance 
of explosives on the Bailways of the 

Bail way Company (hereinafter called the 
Company) made under and in pursuance of the Explosives 
Act, 1 <S< o (08 \ iet. chap. 17), and cveiy other power and 
authority vested in tlie Company. 

(a.) The words and expressions used in the following byelaws 
shall respectively have and include the several meanings assigned 
to them or defined in ‘ The Explosives Act, 1870,’ and in the 
Order of ller ^Majesty in Council, dated the 5 th of August, 1875, 
made in pursuance of section 100 of tlie said Act, unless the 
subject or context otherwise recpiii’es. 

“ (b.) The term ‘ explosive ’ means and shall include and apply 
to every article and substance mentioned as or defined to be an 
explosive in and by the 8 rd section of the said Act, or the said 
Order in Council, or an}’’ Order in Council ’which may hereafter be 
made in piu-suance of the said Act. 

“ (c.) here by any of these bj^elaws any time is prescribed or 
allowed for giving any notice to the company'’, or for the doing of 
any act by the company, such time shall be computed exclusively 
of Sunday, Christmas Day, Grood Eriday, and any statutory Bank 
Holida^x 

‘• 1 . hlo carriage containing any explosive which the company 
shall, by any notice or regulation for the time being in foi’ce, 
notify that they will not receive, forward, or cany, shall bo 
delivered to the company for conveyance, or be brought, sent, or 
forwarded to or u}i ui any railway of the companjx 

“ 2. No person sliall send to the company any consignment of 
explosive, unless he lias given to the company forty- eight lioiu’S 
previous notice in writing of his intention to send such consignment, 
and stating the true name, description, and quantity of the 
explosive proposed to be conveyed, and his own name and address, 
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and also the name and addi’GSS of the proposed eonsignoo, and lias 
had an intimation in writing from the company that they are 
prepared to receive such consignment. 

“ 3. Consignments of explosive shall be scut to the conpiany’s 
forwarding station, and shall be received by tlicir servants, only at 
such times diiiiim' the hours of daylii:>'ht, that is to sav, bidwcou 
sunrise and sunset, as the company may appoint ; and i-v .-ry con- 
signment and package containing any explosives |nMpO‘^eil to bo 
conveyed on any railway of the company, shall immediately on the 
arrival thereof at the company's station, wharf, or railway, he 
delivered to and he received by tbo conipan 3 ^’s servants authorised 
to receive dangerous goods, and h}' no other person whatsoever. 

“4. iSTo explosive shall bo loaded or niiloaded on the company s 
premises by the consignor or consignee thereof, or tlioii' servants, 
except between sunrise and sunset. 

“ 5. Safety’’ cartridges and percassion caps and safot^’-fuzo (for 
blasting), may be conveyed liy p)assengor train, provided all duo 
precautions be taken b}’’ tbo sender for the prevention of aochlcut 
b}" fire or explosion ; also railway fog signals for the company s 
own use ; but, except as aforesaid, no explosive whatever shall he 
conveyed b}’- passenger train. 

“ 6. Grunpo wder, or any explosivo made with gunpowder, 
included in the 2nd division of tlic Gth (ammunition) class of 
explosives, as classihod by the said Order in Council of the 3th of 
August, 1875, if packed in metallic cylinders of. a pattern approved 
by the compan}^ and similar in construction and securit}^ to those 
used b}’’ Government for the conve^'ance of small quantities of 
gunpowder by railway, nia}’’ be conveyed along with ordinary 
goods traffic in a carriage not containing any article or suhstaneo 
liable to cause or communicate fire or explosion. 

“ 7. No explosive of the olU (fulminate) class, nor any explosive 
of the Gth (aramiinilion) class, containing its own moans of ignition, 
nor any explosivo of the 7th (firework) c4ass, shall be conveyed in 
the same carriage with an^' explosive not of the class and division 
to which it belongs, unless it be sufficiently separated therefrom to 
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prevent any fire or explosion Avbicli may take place in one such 
explosive Iieing commnnicated to another. 


‘‘ 8. Tliere shall not Ic' eouveved in the same earriag’e with any 
explo.^^ive, any lucifer matches, fuzees, pipe-lights, acids, naphtha, 
paraffin, petroleum, to wliich the retroleum Act, 1S71, or any Act 
repealing’ or amending the same applies, or any other volatile 
spirit, or suhstance liable to give of! an inflammable vapour at a 
temperature below 100 Fahrenheit, or liable to spontaneous 
ignition, or to cause or communicate fire or explosion. 

‘‘ 0, On each side of every carriage containing any explosive 
there shall lie affixed in conspicuous cliaracters, by means of a 
securely attached label or otherwise, the word ‘ ex 2 >losive,’ or the 


name of the explosive with the word ‘ explosive,’ except when 
containing gunpowder or ammunition packed in metallic cylinders 
as provided for in the 6tli of tliese hyelaws ; and every carriage 
containing explosive shall he placed as far as practicable from the 
engine attached to the train. 


“10. Not more than five carriages containing explosive shall ho 
loaded or unloaded at or on any rail wav station or wharf of the 


company, or ho attached to or conveyed by auy one train at any 
one time ; and the quantity of explosive to he contained or loaded 
in any otic .siuh eanhmo at any one time shall not exceed 10,000 lbs. 
in weiglit ; provided alwa 3 's that the quantity of explosive to he 
contained or loaded in anj' one such carriage, shall not exceed one 


ton in weight, unless the carriage shall be a covered van. 

“ 11. If the explosive to he conveyed is not effectually" protected 
from accident Iiy fire from without, by being placed in the interior 
of a carriage which is enclosed on all sides with wood or metal, 
then the explosive shall be completely" covered with painted cloth, 
tarpaulin, or other suitable material so as to effectually protect it 
against communicatioii of fire. 


“ 12. There shall not be any" iron or steel in the interior of the 
portion of the carriage where the explosive is deposited, unless the 
same be covered either permanently or temporarily with leather, 
wood, cloth, sheet-lead, or other suitable material. 
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“ 13. When the stowing of explosive in any carriage or iho 
loading or unloading of any explosive is undertaken hy any person 
other than the company, all duo precautions shall he taken hy such 
person hy careful stowing and loading and unloading and other- 
wise to prevent and secure such explosive from being hrought into 
contact with or endangered hy any other article or suhstauoe liable 
to cause fire or explosion. 

“ 14. In loading or unloading any explosiye, the casks and 
packages containing the same shall, as far as praeticahle, he passed 
from hand to hand and not rolled upon the ground, and in no case 
shall any such casks or package:^ he rolled, unless hides, cloths, or 
sheets have been previously laid down on the platform or ground 
over which the same are to he rolled. Casks or packages contain- 
ing explosive shall not ho thrown or dropped down, hut shall he 
carefully deposited and stowed. 

“ Id. No person while emplo 3 *ed in loading, stowing in any 
carriage, or unloading any explosive included m classes 1, 2, 3, 4, 
or d of the classification of explosives as classified l)y tlie said 
Order in Council, dated August dtli, ISfd, shall wear hoots or 
shoes with steel or iron nails, steel or iron heels, or tips of any 
kind, or liave about lus person an}'' lucifer match, explosive, or 
means of striking a light ; and all persons employed in the load- 
ing, stowing”, or unloading of an}' explosive shall, while such 
loading, stowing, or unloading is going on, abstain from 


smoking. 

“ 16. While the loading, unloading, or conveyance of explosive 
is going on, all persoi\s engaged in such loading, unloading, or 
conveyance shall observe all due precautions for the prevention of 
accidents by fire or explosion, an<l for preventing unauthorized 
persons having access to the explosive so being loaded, unloaded, 
or conveyed, and shall abstain from any act whatever which tends 
to cause fire or explosion, and is not reasonably necessary for tlie 
purpose of loading, unloading, or conveyance of such explosive, or 
of any other article carried therewith, and for preventing any otlier 
person from committing any sucli act ; and sucli other person ^v]lO, 
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after being -warnodj commits any such act shall be deemed to 
commit a breach of tliese bvclaws. 

17. The loading or unloading of explosive into or out of any 
carriage, when once begun, shall bo ju'oceeded witli with all due 
diligencr* until the same is completed. 

“ 18. Packages containing any explosive must bo removed by 
the consignee from tlio station, wliarf, or depot of the company to 
wliicli they liave been conveyed, as soon as practicable and with 
all duo diligence after arrival ; and if not removed witliin twelve 
hours after arrival tlio packages and contents may be forthAvith 
sold by the company, or otheiuvise disposed of as they think fit ; 
and such packages shall in the meantime, and until such removal, 
sale, or disposal, be completely covered over Avith painted cloth, 
tarpaulin, or other suitable material. 

“ 19. The company may refuse to receive, foiuvard, carry, or 
allow to bo brought or carried upon their railway, an}' carriage or 
pachage Avhicli tliey suspect to be packed or sent, or to contain 
any article or tiling packed or sent in coiitraA'ention of the said 
Act, or of any of those hyelaAvs or not in accordance thercAvith, 


and in case any carriage or package which the com^^any suspect to 
bo so packed or sent, or to contain any such article or thing as 
aforesaid, shall be upon any railway of the company, the company 
may open, oi* rcrpiirc such carriage or package to be opened, to 
ascertain tbc fact. 

“ 20. Those byekiAVS are supplemental to the Explosives Act, 
1875 ; and in the CA'cnt of any breach (by any act or default) of 
any of tliem, or any attempt to commit such breach, tlie following 
penalties and consecpicnces Avill be incurred and ensue ; that is to 


say, 

(1) The explosive in respect of which, or being in the carriage, 
or train or carriages in respect of which, the offence is 
committed, may, unless the offence he committed by the 
company, ho forfeited to the company. 

‘‘ (2) The jAerson committing tlie offence shall be liable to a 
penalty not exceeding 20/. for each offence, and to a 
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fuvtlior penalty of 1(V. for carli tlay during wliu-h tlie 
offence contiiiuos; ami tlie owner nf ihe carriage, or 
train of carriaires in rospcot of wliirli, or containing tlic 
explosive in respect of wliioli, the t'tfcnce is <'oininitti'<l, 
the person in oliarge of sucli carringe, and tlio owma’ of 
such explosive, shall each bo liable to a similar ]ienalty, 
if ho was a party or contributed to sui-h otlenci’, or 
neglected to supply tlie proper means, or to issuo proper 
orders for the observance, or has not used due diligiaiee 
to enforce tlie observance of these byelaws. 

^^21. Copies of those bvelaws shall be exlnbited in a conspicuous 
place at the stations on the (’uinpany s railways, and may bo 
obtained on application to the secretary of the company. 

“ 22. The above liyclaws ( with the exception of byelaw No. 5) 
do not apply to small paedcages of percussion caps, safety cartridges, 
or gunpowder, carried by passengers for private nsc and not for 
sale, not exceeding in the whole for one passenger at any one time 
5,000 percussion caps, and l,t)00 safety cartridges in nnmhor, and 
d lbs. in weight of gunpow’dcr, provided such gunpowder is con- 
tained in a substantial case, bag, canister, or other receptacle, made 
and closed so as to pirovent the guiiiiowder from escaping. 

“ Given under the common seal of the 



o 


f 


Secrc/ari/. 



r 
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“ The Board of Trade hereby signify their sanction of the above 
B vclaws. 

)Signed by 
of 


of the Board of Trade this 

188 . 


p \ r 


An A>>Hist((nf Srrrc/ar// to tin’ Board of 'Iradr. 


XOTICE. 

‘‘ The company hereby give notice that they are not common 
carrier.s of expdosives, and do not undertake the carriage of any 
M, I'" 
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Gxplo^l^’e oxr-ept on special conditions .“iigned by the sender 
tlieroof, or by tlie person delivering the same to the company for 
carriaji'o.” 

O 


151. A [K'rson M'lio sends an artiede of a dangorons 
indure to bo carried l)v a railway compain' is bound 
to take reasonable care that its dangerous nature is 
distiueth' efuninunicated to tlie railwa^' eoinpanv or 

4. 4X4 

tlieir servants. v. /A//v?09, 31 L. J. (A V, 

137: 11 (A B. (X. S.) 553.) 

In that ease a person sent a carboy of nitric acid, merely iiiform- 
ing tlie carrier that it was acid. (The facts are fullv stated rmfe, 
Art. ‘tl, p. 

152. I'iiilwiix’ coiHiiain' uro Imrind to rarrv saoli 

1 1 4 « 

goods as are tiaidcred to tliein for the purpose of l>eing 
carried, togetlier with tlie proper eliargo for sueli 
eariiag(‘ : and IIkw' cannot insist upon the sender 
signing .sueli conditions as are unreasonable. (^Gavton 

V. 7AvxA>/ tV Kj'i'fpt' /A/, 30 L. J. (). B. 2i 3 j and 

anh:^ Arts. 177 and 147.) 

As to what conditions are reasonable or not, seeyjc-sA Chap. 

. 171. 


153. A railu *ay eompany may decline to cany 
goods or iix a Itigher rate fur tlie carriage if it be 
sought to impose on tlieni an extra liability. (^Fer 
Lusli, J., in Horn x. MkJUuvJ Fitj, tb., 47 L. J. C. P. 59; 
7 C. P. 583 ; RihjJ y. Horne ^ 5 liing. 717.) 

Martin, B., in PanUnfjton v. South Rtf. Co. (20 L. J. Ex. 

lOd ; 1 II. & N. 302), expresses a doubt whether when an animal 
has a vice known to the O'wmer who communicates it to the carrier, 
the carrier is bound to cany tlic animal. 


TKR DFJJVEny OF THE Tn TlfE EAfnWW rOMPAXy. 

154. A vaU\va\' (N)nipauv (^suhjtM't to llioir 

under Art. 147) inav induce to roreive and earrv 
artiidos of a perisludde nature (sueli as ilsli) tn' id a 
very delicate and Trau'de nature' (suali as >tatuai’y, 
.sculptured alaltaster nr marble), wliirli tlu'V do imt 
cominonlv profess to oarry, and whioli may be easily 
injured; excejit under a special ctaitract exonerating 
tlicm from all re.'>|)onsibilit\' for tlamau'e done to tliem 
//? tyfiu^ilu u<tt occasioiuHl 1>\' the u'ro'-s lu'u'liu’cnri' or 
default of tia'inselvi's or their servants. {Il'nl v. N. 
Devon II'I. I'o.. '?n r.. .1. 1-a. Ol : IW/r V. .V. Shif. 
n>/. Co.. :5? r.. .1. ]!. -htl ; on/v. ( 'liap, IV. Art. '.’a.) 

AVhore goods arc perisluiblc, and tlio carrier has not tliG means 
to forward them, ho should peremptorily decline to receive them. 
[Tiei'iicf/ V. OOcH' Ihr/.' EtiPrcl lit/. Co.^ jC Ts . ^ . -Id-n) 

155. A railway company may refuse to receive 
g’oods where the packing' is so defective that, owing* to 
the charaeter of t1u' goods and tlie nature of the 
journe}’, tlu'ir condition Avill entail u])on the com]iany 
extra care and extra risks. (J/zocv/c*/' v. E. Eoj, 

:i7 L. J. C. P. 308; 4 (A P>. X. S. G7G.) (Joods ought 
to be plainly and legibly marked by tlie consignor. 

(St'c ((nh\ Art. 32, p. 20.) 

8ee (dite, Art. 02, p. d'2, as to a carrier's liability for loss 
ocea.sioned by iiogligeut packing; and Art. Gt, as to his liability 
for perishable commodities rerpiiring great care ; and jmf. 
Art. 180. 

“ There mav, no doubt, he cases Avliere articles of tliis descrip- 
tion (bales of rugs and shawL<) may be so carelessly and improperly 
packed as reasonably to justify a refusal on the part of the 

company to accept them. Put it does not follow that tliey would 

1 - ■> 
j'. 


Chap. X 
Art. 154 


T7IE LAK OF CAnUIEES. 



Chap. X, 
Art. 15o. 


1)0 justified in rejecting every package wliich may be imperfectly 
packed,” tAVilliams, J., in S. E, Co . ; see also 

Cox V. L, TJ^. i?y. T'e., 3 F. F. 77 ; Jlif/fjinhof/toin v. Gt. E. 

70/. Co., 2 F. F. 70(1 ; and Jlarf v. Baxendnlc, 10 L. T, N. S. 
300; Cnion Exp. Co. v. (d rfdioin, 20 Oliio St. 595.) 


156 . A raihvav conipanv mav (subject to their 
(jbligatioii under Art. 147, p. 115) refuse to carry 
if their trains 1je full. [McMajuis v. Lane. lV Yorl.Ejj. 
Co., 2'^ Tj. J. Kx. 353 : 4 IT. & X. 327.) 

In that case File, J,, said: “The carrier’s duty to receive is 
always limited to his convonienoo to carry." 

hr h 

Sec .Vit. 22, p. 21 . 

It has not been decided under the Railway and Canal TrafHc 
Act, 1354, liow far a railwaj'' company are bound to provide extra 
train accommodatinn if their ordinary trains be fidl. It seems 
that a railway company should take precautions to prepare for 
additional tratllc which tlicy might reasonably anticipate. (Jf fF- 
l(iro y. 67. Sonfh. 7/767. liij. Co., 17 W. R. 4(34; pout, 

Art. 199.) 


In tliat ease the plaintitT, on the 10th of September, delivered 
machinery to the railway company at D., addressed to and to bo 
deliyered at the Agricultural Show yard at lY,, where an Agricul- 
tural Show was tlien being held. In the ordinary course of 
trafric, the machinery would have reached W. on the 11th or 
September. The macliinery was sent from D. in due eoui’se, but 
when it arrived at B,, a station between D. and AY., the rails were 
in a slippery condition, and a great increase of traffic had taken 
place. The railway company’s servants, therefore, uncoupled the 
trucks which contained (lie plaintiff’s machinery, and substituted 
trucks containing cattle which had been left behind by a preWous 
train. The machinery was thus dela 3 'ed till a late train, and so 
arrived too late for the show. The railway compau}^ had taken no 
precaution to provide for the additional traffic, tliongh the\' might 


liave autk'ipated it. It was lield, upon tlio>o aels, liy tlu' 

Court of Queen’s Bench, that there was a contraet to dollvor the 
machinery within a reasonable time, and that throimh tlio default 
of the railway company it had not been so delLvcretl. Whiteside, 
C, J., in delivering judgment, said : “ The practical quest imi 
involved is of great interest and importance. It appears tliat when 
the train, of which the was’n’ous containiim' the machinci'v for the 
Agricultiu'al Show formed part, arrived at Ihallyhale station, those 
waggons were unhooked and were re[)laeod by four waggons filled 
with cattle, which an earlier train liad been unable to take past 
Ball^diale. The principle thus brought before us is one which 
should not receive oxu’ approval ; and I cannot lay it down as law 
that the plaintiff, who merely gave his goods to the company to 
carry, is to be a loser by sucli a change as was made at Bally halo 
by the servants of the compaii}". If they give a preference to the 
carriage of live-stock, and thereby delay the delivery of others’ 
goods, that is an arrangement wliieh I shall not sanction. Carriers 
are bound to deliver xvithiu reasonable time the things entrusted to 
them, and this binds them to do no act of themselves wliich will 
prevent them from using duo diligence in delivering the goods. 
Overwhelming necessity will alone excuse tliem, and of such over- 
whelming necessity no evidence was produced.” And George, J., 
said : “ The reasons offered for the delay are very loose. The state 
of the rails might have excused the company if they merely left 
behind at Ball3diale the waggons containing the machinery ; but as 
they substituted for those waggons certain other waggons, I think 
their conduct was not justifiable. Besides, tliey took no i*recautioiis 
to prepare for the additional traffic xvhich lliey might have anticipated 
in consequence of there having been a cattle fair at Kilkenn}".” 

It may be remarked as to ibis decision, that in leaving tiro 
machinery and taking on instead certain waggons of cattle, tho 
defendants observed the usual custom of railway companies, by 
which, when unable to take both goods and cattle, they elect to 
take the latter, leaving the former to ho conveyed by some subse- 
quent train. (See y^os/, Art. iOG.) 


Chap. X. 
Art. 156. 


TIIK LAW OF CAUlUFll^. 



Chap, X. 
Art. 157. 


157. A raihvay company can refuse to carry if the 
^’oods are tendered at an uiireasonahlc time. (See 


anlc^ Art. 20, p. 24 ; (larim v. Brh 
00 L. J. Q. 13. 273: Fivhihrd v. 

t t 

Co., U M. & AV. 7GG.) 


Ud (S' E.i'c/ci' 7?//. Co., 

Grand Junction It/J. 


“ There is no reason why the railway company may not prescribe 
a certain hour, after which they Avill not receive goods to go 
the next train.'’ (Prr 'Williams, J , in Gerton v. Bristol 4' Prefer 
Bij. t'e., 2S L. J. C. V. 306 ; and Bickford y. Grand Junefton 
By. Co.y sujfra.) On the other hand, a raihvay company can 
refuse to receive traffic an unreasonable time before the}" are ready 
to despatch in ordinaiy course a train embracing that particular 
class of ti'ufiic. (See Ait. 26.) 

Where a train was adyertised to leave at 11 o clock, and in fact 
left at 8 minutes past 11, and goods marked “j^^dshable” arriA'ed 
at the station at 11, or one minute past the hour, and were booked 
and on the platform Avhen the train left, it Avas held that the 
railway company Avere justified in forwarding them by the next 
train. {Nichotts v. W. E. By. Oc., oO L. T. 137.) 

See Art. 37, as to Avhen a delivery to a carrier is c^ 

J J V 

although goods received after the hour appointed for receiving 



• * 


158. A raihya\' company arc bound to receive 
packed ])arcels (/.c. a package addressed to one con- 
signee eontaining a quantity of parcels addressed to 
diffenuit persons) ; and tliey arc not jiistiiicd in de- 
manding aiiv higher rate on account of the nature ot 
siicli a package. (Sutton Gt. TT2 Bij. Co.., L- I^- 

4 II. L. 22G; 38 L. J. Ex. (H. L.) 177, and eases 
there cited.) Xcitlier arc a raihvay company' justified 
in fjpening a package with a view to ascertain wlicther 


THE EKLlVERy OF THE (/ouD.S TO TOE EAILWAY OuMPASY. 


iri 


it consists of packed parcels. (^I'roiuh v. L, A. W. 
Bf/, Co,, 2 Car. & K. 780, and Art. 83.) 

See post. Chap. XV., “ Undue rrcforcuee.” 


159 . The sender of the {^uods ought to ininnn the 

raikvay conipanv at the time of the delivery i<u* con- 
veyance, if special care is rccjuired in dealing' v ith 
the g'oods. i^Ddldo'oi v. Lou. C/ud, A Due, /<//. 0 

Q. B. D. 582. See aak, Chap. Y. Arts. G3, G4.) 

The facts of that case were as follows : (Ju the 10th of 1 ^ecemher, 
1881, eighteen bales marked “Bags’’ were delivered by the 
plaintiffs in London to the defendants for comeynieo to . 
station in Kent, where, in tlie ordinary course, they should ha\c 
been delivered within twenty-four hours. By mi!^takc the} veic 
forwarded to another place and did not reach the Y . station until 
the fourth of January, 1S8‘2, when, finding them to have become 
heated (through being packed in a damp state}, and, tliendoK^, 
unfit for the manufacture of paper, the coiisiguees rejected them ; 
and ultimately the I’ags were found useless for any purpose, aud 
were destroyed. There being an admitted breach of dut} 011 the 
part of the defendants, and it being conceded that tlie rags v ould 
have sustained no injury if they had been packed dr} , the Count} 
Court judge gave a verdict for the plaintiffs, hut for nomiiud 
damages onL', on the ground that the loss was attiibutable to tlio 
plaintiff’s own act in packing* the rags in a damp state, Avithout 
informiim' the defendants that special care was neccssai} , L pon a 
motion to outer u verdict for tlic plciiulilfs for tlio fidiiiilted a Qiiie 
of the goods, it was held that the ruling of the judge was correct. 

In that case Mathew, J., said : “ The compaTiy had a right to 
assume that the hales contained dry I'cgs, not damp. The plaint ills 
gave lliem no notice that they were in a condition to be dGstio}cd 
by a delay of three Aveedis. The true measure of damages in a ease 
of this kind is that which may fairly be said to have been in ll.e 



THE Z.nr OF CAUPdEllS. 


Chap. X. 
Art. 159. 


conteniplation of the parties at the time as the natural consequence 
of a breach of contract on tlio part of the defendants. The goods 
in question were not delivered or tendered to the consignees until 
fourteen days after the time at wliicli thej^ ouglit to have been 
delivered. A\hat were the natural or necessarv damages resultiiiGT 
from that delay 't If the rngs liad been dry wlien delivered to the 
company, the damage would have been uiL The rag's, however, 
were then damp, and hence their destruction. 13 ut the company 
did not know that they were damp.” 


160 . 0 oc> (Is (Id iverod to a raihvav company for 
conveyance ouglit to Ijc fullv and legildv addressed, 
tliat tlie owner or consig'nec ina\' Ijc easily known, 
and if in conserptence of omitting’ to do so, without 
any fault on the qiart of the railwa>' com])an}', the 
owner sustained a los.s or any inconvenience, lie must 
bear the same. [Caledoiunn /?//. Co. v. llunicr y Co. 
‘iO Sess. Ca. (2nd Ser.) 1097; WiCon cV .Sb;? v. S'coC, 
Hume, 002 ; II7vV v. Jlooo'ej Ilume, 004 ; Htavart (o. 
V. Gordon^ 14 Sess. Ca. (2nd Scr.) 404; The Huntress^ 
Davies, 80 ; 11 radio fj v. DiinijKteey 1 IL c'v C. 521 ; 7 
II. & X. 200.) 


In the first of these cases, goods delivered to a railway agent in 
Glasgow, addres.sed to “ W, Ilae, Sudbury,” were sent along 
several lines of railway to Sudbury in Derbyshire, not to Sudtury 
in Suffolk, for which they were intended. All correspondence with 
a view to discovering the proper destination was, according to usual 
practice, sent hy goods trains instead of by po.st, in consequence of 
which thegoodswere not delivered totlie consignee till tbirty'six days 
after they had been despatched, and he then refused them. It was 
lield that the originating cause of the goods being mis-sent being 
the imperfect address, the company were not liable for the consc- 
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queucos of tlie ilelay, and this thougli their own conduct in the 
matter was not free from Llamc. There is no douht," said the 
Lord Justice Clerk Hope, “that in order to enforce that liability 
which oim-ht to exist in the case of railway carriers as well as 

O ^ 

ordinary caiTiers, wc ought to require a full, distinct, and anii.le 
address. If the atldress he such, and anytliing afterwards arises 
from the fault or negligence of tlic railway eonqtany, wlietlier from 
misreading or from having an imperfect noti<m of the destination 
of the goods where there is a full address, or by sending them by a 
wrong line, or by negligence on the part of those for whom the 
railway company is responsible, from Avhatever cause, the company 
is liable for delay or neglect when the address of the goods is full 
and distinct. If the address be not ample, full, and distinct, the 
delay or interruption which takes place arises from fault on the part 
of the sender, who is the means of putting the whole thing wrong. 
"With him the fault hegiiis, and he is the cause of the goods not 
going' to their proper destination.” 

See post. Chap. XII. Art. 207, as to tlie duty of a railway 
company when they are unable to deliver goods owing to an 
imperfect address. 


Chap. X. 
Art, ICO. 



. If the package delivered to the raihvay coni- 
paiiy does not coiitalu goods which arc within the 
provisions of the Carriers Act (^anfe^ Chap. VI. p. 0(J) 
and the Railways and Canal Traflic Act, 1854 
Cliap. XI. Art. 108), tlicre is no occasion to inform 
them, nor have they any alisolute right in all cases to 
insist on being informed as to their contents or their 
yaliie before they will accept it. [Crourh v. L. A Ac 
W, Up, Vo,,, 23 L. J. C. P. 73. See Art. 30, }>. 20.) 

T1 le right of a railway company to have parcels opened only 
extends to those suspected to contain dangerous articles {fiotc, 
Art, 149, p. 123). 

It has been held in America that the duty of making any 


Chap. X. 
Art. 161. 


THE LAW OL' CARRIEIIS, 

infjuiiy as to the character and value of the contents of a package 
intrusted to a carrier i.s upon the carrier. The consignor is not 
hound to disclosOj unless he is adced. [Ma'chantii DenpatcJi Co. v. 
BoUcs, SO 111. 473.) 

162 . A railway eoiiijiaiiv arc entitled to l)C paid tlio 
amount eliarii’eahle for tlie earriaa’c of tlic a'oods before 

•T I. ^ 

tliev undertake tlie responsildlitv of liaving' tlic goods 
in their possession, [PielrJnrfJ v. Grand Junction By. 

Co., 10 ^1. & W, o9l) ; (infe^ Art. 27, }). 24.) 


163 . As to wh at i.s a sutficient delivery of goods to 
a railway company to make them responsible as car- 
riers, see ante, Cha}), IV. Arts. 33 — 37. 


The delivery must he iu conformity with the known coiu’se of 
the railway company’s husiuess as carriers, or it will not hind 
them. v. (>f. X. Bt/. Co., 14 C. B. 647.) 

In Erar.HhnJ v. L. .y .Y. IK Baj. Co. (47 L. J. B. D, 728), 
Brett, L. J., said, “ The company undertake md niereb’ to carry 
goods, hut they must receive and deliver them. They may or 
may not receive and deliver at the edge of their rails ; hut he that 
as it may, it seems to me that from tlie time they receive them 
they are carriers of them. Vnder certain circumstances they do 
not receive them at the edge of their rails, hut hofove. Sometimes 
they collect at receiving houses, or sometimes, as at Burton, at the 
houses of the consignors ; hut, as has been lield, from the moment 
of their receipt of them they are liable as common carriers, and 
that only, as it s ems to me, because they are conveyers of the 
goods. If that he not so, in collecting the goods the company 
would he carrying on a business they are not authorized to carry 
on ; hut I do not doubt they arc authorized, even if not specially 
empowered by their Acts to do so, as such transaction is a neces- 
sary part of their husiuess.” 


THE EKLIVKUY oF THE antics Tn THE EMI. WAY COMPAF'i 




To render tlio eoinpauy liaLle ihero mud Le iiu aetuul del ivory 
to tliein or some servant, agent or other person authorized or plaeed ■ 
hv tlieiu in a position to hold liunself out to the puhlie as autho- 
rized to act on their helialf for tliis purpose, and the goods must 
ho placed under their eontrol. ilU yijIn nn v. (H, Fusf. IH/. ( e., 

3 C. r. I>. 22; 47 L. J. C. P. dlS; Story on P>ailm., 

Arts. 35, 37.) 

If an aji'ont has u’oneral autheritv to receive goods and to con- 
tract for their carriage, this general authority cannot ho restricted 
hy special instructions of whieh the e\istoiner is ignorant. 

The acquiescence of the company is necessary to a delivery. 

See cnifey Art. 34. 

As to a railu'ay coinpan3*'s liability for goods received into their 
'warehouse to be forwarded according to the future orders of the 
owners, or for the accommodation of the company and their cus- 
tomers, see aut(\ Chap. lY. Arts. 41 — 43. 

It has recentlv been decided in America, that one who delivers 

K 

goods to a carrier, is properly deemed by him their owner, in the 
absence of knowledge otherv ’ise {XdH-sOH v. Jacob, 12 Moo. App. 
125) ; but that where tire carrier receives the goods from one 
known by him to be an agent, and not the owner of the goods, he 
must make inquiry as to the agent’s authority to make a contract 
for carriage, subjecting* tlie goods to charges for dead freight 
and demurrage, (llai/es v. CatapbeU^ C3 Cal. 143.) 

A., b}^ parol, made arrangements with a railway company to 
convev cattle for him to Iv. station ; he at the same time, without 
noticing its contents, signed a consignment note, by which the 
cattle were directed to be taken to E,, an intermediate station on 
the line to K., and it was held that parol evidence was admissible 
to show that the railway company had agreed to carry on the 
cattle to IC., as it did not contradict, but only supplemented the 
written contract. [Malpas v. L. S. Tl . IHj. Co., L It. 1 C. 1. 

33G; 35 L. J. C. P. IGG.) 


Chap. X. 
Art. 163. 


164. Til cases not within sect. 7 of tlie Uuihvay aiul 


liO 

Chap. X. 
Art. 164. 


THE LA ir OF CAMPdERE, 


Canal 1 raffic Act, ISoi (jmij Art. 1G8), a railway com- 
]:iaiiy may mal^e a iS})C(‘ial contract, as at common law. 
So that wlicrc the railway company delivers a ticket 
or other notice to tlie per.'^on from whom they receive 
tlie goods, .''pecifN'ing' the terms on which they agree 
to carry, and tlie customer assents (or does not dissent), 
the terms of the notice will estaolish a special agree- 
ment, and will exclude the common law contract so 
far as it is varied by those terms, (f7/. Northern RiJ. 
Co. V. JlorrtlC. 21 J.. J. (). B. 319 ; v. S. E, /fy. 

fb., L. B. 4 Q. Ih 039.) 

If the customer in such a case declines the terms, 
and wislies to fix the rail wav comixniv witli the common 

14 ,^ 

law liabilitv, he must tender or offer a reasonable 

V ^ 

compensation, and sue for tlie refusal to rcceiv’c the 
goods. [Carr v. Lane. tV York. Itf/. Co.^ 21 L. J. Ex. 
2G1 ; Carton v. Bristol \ E.ectcr Ry. Co.^ 30 L. J. 
Q. B. 273. Hee antey Arts. 27, 28, p. 24.) 


“ In the ca.-'e of carriers bv land an absolute failure to carry 
goods, in the sense of never commencing the carriage, seldom 
occiu’s. In the well-known instance of the war wnged by the rail- 
way companies against carrying packed parcels, it was intimated 
by ^lartin, B., tliat very licavy damages might be given, if it wei'e 
established that the defendants designedly refused to take parcels 
whi(‘h they were bound by law to take, for tlie purpose of getting 
a monopoly in their hands, and destroying the plaintiff’s trade.” 
(Alayne on Banuiges, 4tli ed. p. 282 ; Crouch v. Gt. E. By. Co.y 
11 Ex. 742; 25 L. J. Ex. 137.) 

A railway company contracted with the plaintiff to provide, 
within a reasonable time, a particular description of large waggons, 
at a specified rate of freight per waggon, for the carriage of a 
cpiantity of hay from a station on their line to G., a town about 


Ml 


THE DELIVKUY HE THE nrfoDs TO TEE UAH. WAY VnMPASY. 


twenty-five miles distance, wliere the liay was int ended for sale. 
Five tons of liay were delivered to tlie railway company. Tint 
carried by them in smaller waggons, for wliieli they eharged and 
were paid the same rate per waggon, thus increasing the cost of 
carriage per ton. The company not having’ provided waggons of 
the description agreed for, the plaintilf did not deliver to them lor 
conveyance the rest of the hav whieh he kept for some time, and, 

V 1. i 

after notice to the company, sold and disposed of under cost price. 
It was hold that if the hay liad been delivered to the railway 
company for conveyance, or had been otherwise conveyed in a 
reasonable manner to its destination, the proper measure of da- 
mages would have been the extra cost of conveyance, and that tlie 
only damages which the plaintiff could recover was the extra cost 
of conveyance, in respect of the five tons actually delivered and 
conveyed, arising upon the freight heing calculated upon a waggon 
of less carrying power. [Irvatc v. Crt. Tf . of Ircf^nid 10/. 

Co., G L. It. Ir. do.) 

‘‘ Where there is a contract to supply a thing whieh is not 
supplied, the damages are tlie difference hetween that which ought 
to have been supplied and that which you have to pay for, if it be 
Gfpiallv good j or if the thing is not ohtainahle, the daniag’es would 
ho the difference liotweon the thing ^vhich you ought to have had, 
and the best substitute you can get upon the occasion for the pur- 
pose.” (Blackburn, J., in Hohh.'^ v. L. 0/ >S'. IF. lOj. Co., L. 11. 10 

a B. 120.) 

A railway company having failed to provide horse-Tioxos, pur- 
suant to contract, for the coiivoyaiico of liorses for sale by auction 
in Dublin on the day hut one following, the owner was compelled to 
send them by road, a distance of tweiiiy-four miles, in order that they 
might an'ivc in duo time for the sale and for previous inspection 
by purchasers. Tlie horses, wliieh v'ere valualde hunters, were in 
soft condition at the time. Tliey were deteriorated in appearance 
by the fatigue of the road journey ; one of them was lamed ; and 
sucli as were sold realized prices below wbat would have been 
otherwise ohlaiiicd, the otliers being left on the owner s hands. 


Chap. X. 
Art. 164. 


14-2 

Chap. X. 
Art. 164. 


THE LAW OF CAnniEnS. 

It appeared tliat if they had been in liardfed condition the}’' would 
have borne tlie journey without injury. The company's station- 
master was, at the time of the contract, aware of tlie intended 
sale, and of the day on whicli it was to take place. It was liold, 
that the company were not liable in damages for all llio loss which 
tlie owner sustained in consequeneo of tlie injuries occasioned to 
the horses In' the road journey, but that the measure of damages 
was the deterioration whicli the horses, if in ordinary condition 
and fit to make the journey, would have suffered thereliy, and tlie 
time and labour e.vpended on the road. {Wtdher v. Mtdhmd (U. 
Jf . of InLdiid 10/. f c., 4 L. li. Ir. b7(t. And see P'n'hthrd v. Gd. 
Jour. JO/. Co., ^ :SL A W. :372.) 

As tn the measnro of danianfos for delay in deliverinj? S'oods, 
and for the lo.ss of the goods by tlie carrier, see jmf, Chap. XIT. 
Arts. 100. 200. 

165. A speida! oontracd to carry g’ood.s^ tliougdi not 

signed l)y tlio consignor, is binding upon a railway 
coin])ain', as it is not witliin sect. 7 of the Railwa}' 
and C'anal "rrafiic Act, ]8d4 (y>c.s7, Art. 108), wliicli 
provid('s tliat no special contract shall be liinding upon 
tlio party unless sigiual liy him or tlie person deliyor- 
iiig the goods to 1)0 carried. i^Ba.vondfth'' v. Gl. Eitstcni 

il//. Co.. \u R. 4 Q. B. 244 : 38 L. J. Q. ]]. 137.) 

166. A raihya^' Cf)m])nny are not bound to proyidc 
liooking oflices for tratlic at places off tlieir railway, 
luiv to arrange for tlic conyoyanec 1)}' road of goods 
between such places to the nearest station on tlieir 
railway. {^DuhUn 4' Mealh 11 fj, Co, y. Midland Gt. 
Wio^lcni of Ireland Ft//. Co., 3 Rv. & Ca. Tr. Ca. 379.) 
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4. Alternative Rates and Conditions 1 ' 1 
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under sects, 14 and 16 of Reyulation of' Railtvays Act, ^ 

1868, and sect, 12 of Renulation of Railways Act, 1871 . . 172, 173 


II. — Oexeealty. 
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2. If a mage from accidental lire • • ^ ^ 

3. Ifamaye from defective Track 1'^ 

4. Defective Stations and Platforms . 170 

o. Goods imperfectly packed * 1^0 

6. Concealment of ]'alue by Consignor 1^1 

7. fVagyons of Private Traders 1^- 

8. Carriage of “ Empties ” 1 

9. Goods injured by excepted Risks ^ 

10. Goods carried at Owned s Risk''' 

11. The authorized Servants of a Railway Company 18G 

12. Round by the Contract of their Agent 187. 188 

13. fChen Company estopped from setting up the illegality of 

their acts 

14. Construction of the Spwcial Act of the ( ompany ........ 

lo. Liahiliti) when carrying to a Place without the Realm . . 191 

16, Eiabiht If for IjOss, <t\'c, beyond their own Line 19 — 

17. Carrying Company liable for damage to Goods earned . . 193 

(rt) In connoction with tliis chapter roforeneo .should ho niade io 
OlmptCT {ante, p. 40) on tlio “ Obligations of a comiiion carrier 
(luring the transit of the goods,” as being applicable to some extent to 
the carriage of goods h}' rail\\ay, and to Chapter I I. {ante, p. otJ) on 
the “Limitation of tlio responsibility of a common carrier of goods by 
the r'arriers Act, 18.30,” 
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Chap. XI. 
Art. 1G7. 


L — By Statute. 

167. A railwTn^ conii)aiiv when cariA’inu' iioods Ijv 

land are entitled tu tlie protection of tlie C’arrier.s Act, 
18-40. (Kailway Clansc.'^ Act, 184-i (8 Viet. c. 20, s. 80).) 

8o*4. 80 of the Kail way Clauses Consolidation Act, l84o, enacts 
as follows : — 2s otliing in tins or the special Act contained shall 
e.\tcnd to cliarge or make liahlo the compau}’, further or in any 
other case than whore according to tijc laws of the realm, stage 
coach proprietors and common carriers would he liable, nor shall 
extend in any degree to deprive the company of any protection or 
prhilege whicli common carriers or stage coach proprietors may be 
cutitletl to ; blit, on the contrary, the company shall at all times he 
entitled to (ho henefit nf every such protection or privilege.” 

This section cannot be taken to atl'ect the general jurisdiction of 
tlio Kailway ( 'emmis.-ioners (see rnifr, Art. 147), nor the particular 
obligations imposed by the speeiid Act of the company. 

The common law obligations of railway companies as carriers 
appear to l-c co-exteimivc witli those of carriers not OAvning the 
road. 

AVheii the contract for the conveyance of the goods is for a 
transit which is to bo partly liy land and partly by water, the 
heiiofit of the Carriers Act only avails the railway company during 
the land transit. (See a tiff’, Art. 83, p. 72.) 

The ( 'arriors Act is set out and fully dealt with in (. ha2n 

Any statutory exemjition from liability must bo pleaded specially. 
f-Tuil. Act Kules, 1883, Ord. XIX. r. 1*3.) 

168. Kvory railwriy roiiH)any is liable for loss of or 
injury done to any articles, goods, or things, in tlie 
receiving, forwarding', or delivering' thereof, occasioned 
by the noodc(‘t or default of the company or its 

.. O 1. fc' 

servants, notwithstanding any notice, condition, or 
declaration made and given bv sucli comjiany contrary 
tbereto, or in anywise limiting' sueb lialiility : and 
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CYerv sueli notice, coiKlition, or dcclaratiou is null and 

YOkl 

A railway compaii}* may make a special C(jntract 
with the consignor respecting tlie receivings forward- 
ing, and delivering of goods, provided that : — 

(1) It is in Avriting. 

(‘2) It is signed 1 )a^ the consignor, or the person 
delivering the g'oods for carriage. 

(3) Its conditions are just and reasonahle. (The 
Raihvay and Canal Traffic Act, 1854 (17 & 
18 Viet. c. 31, s. 7).) 

Nothing in the above Act is to alter or affect the 
rights and liabilities of the raihvay company under 
the Carriers Act, 1830, Avith respect to the articles 
mentioned in that Act. 

A railway company cannot exempt themselves from lial)ility on 
the ground that the consignor, c'tc. has not signed tlie special con- 
tract, as the proAuso of sect. 7 only applies Avliere the compau}' arc 
seeking to exempt themseh’cs from liahility hy reason of there 
being a special contract. [Baxendak v. GL Eastern 10/. Co.., L. Ih 


4 Q. B. 244 ; 38 L. J. Q. B. 137.) 

The provisions of sect. 7 apply not onh^ to the risks of carriage 
and conveA’'ance, but also to those Avlnch attend the receiving and 
delivery. i^Ilodgnudi y. IVcst Altdhntd lOj, Co.^ 33 L. J , Q. B. 
233.) The section does not applj" to goods receiA'ed not in the 
capacity of carriers, as luggage loft in the cloak-room after the 
completion of the journey. (Van Toll v. S. E. By. Co., 31 L. J. 
C. P. 241 ; and see Moore v. 67. N. By. Co., pout, p. 15G.) 

A condition on a passenger’s ticket as to liability for luggage 
carried for a passenger Avithout extra charge is Avithin this section. 
(Cohen v. S. E. By. Co., 2 Tx, D. 253; 4G L. J. Ex, D. 41G ; 
and see post, Chap. XVII.) 


M. 
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Chap. XI. 
Art. 168, 


The law as to tlie limitation of the responsibility of railway 
companies by special contract or notice before the passing of the 
Railway and Canal Traffic Act, 1854, is referred to in Chapter YI., 
(uifi\ p. 73. 


169 . Since the passing of the Railway and Canal 
Traffic Act, 1854, no general notice given by a rail- 
way company is valid in laiv for the piu'pose of limit- 
ing the common law liability of the company as 
carriers ; but such common law liability may be 
limited by such conditions as the Court or judge shall 
determine to be just and reasonable; and such condi- 
tions must be embodied in a special contract in writing, 
to be signed by the owner or person delivering tlie goods. 

It is tl le duty of a railway company setting up a 
condition in qualification and restriction of their 
common law liability to make out that the condition 
is just and reasonable. {Peck v. N, Staff. Rtj. Co.^ 10 
IT. L. Cas. 473 ; 32 L. J. Q. B. (H. L.) 241.) 


Tlic question of reasonableness is generally a mixed question of 
law and fact. [Dick'ioa v. 67. Northern It//. Co.ypo,'ify p. 162.) 

In that case it was held that a contract for the carriage of goods 
as “ not insured ” was not a sufficient reference to incorporate the 
conditions of the company as to liability for not insured goods, one 
of wliich was that the company was not to be liable for any loss or 
injury of sucii goods. 

Lord Cranworth said that to constitute a written contract in the 
sense of the Act there must be a vuitten document signed by the 
sender of the goods, either in itself stating the terms on which it is 
agreed that the goods shall be sent, or making reference to some 
other document in which these terjus are embodied. 

Lord Watson, in delivering judgment in the case of Mafic/icstecy 
It//. Co. V, Proicn {post, Aid. 171), says, “ The case of Peek v. 
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North Staff, Ih/. Co. aiitUoritutively decides, upon tlie stafute, these 
three points — iu the first place, that a condition of this kind must 
be in writing iu order to bind the trader ; in tht' second place, that 
it must be proved to the satisfaction of the Court to be a reasonable 
condition ; and in the third place, that the onus of showing tliat it is 
a reasonable condition rests upon the railway company who allege it. 

But the question as to what const it utes a reasonable eondilion is 
not a question which judges can decide, as against their successors 
by anticipation ; it is a question of fact in each ease, depending 
upon the discretion of the judge who is dealing with it, and, 
according to ni}" view, not of law, and must be judged of according 
to the cn’cumstances in each case.” 

And Bramwell, B., in Gregory v. Tf est Mkitand lOj, Co. (33 
L. J. Ex. 135), said, It is difficult to see how there can be any 
abstract reasonableness in any condition for carrying- goods or 
cattle all over the world ; whether a condition be reasonable or not 
cannot be decided as a pure matter of law. It is a question which 
should be decided by the judge at the trial.” And see judgment 
of the Lord President Inglis in the Court of Session in llain v. 
Glasgow -S'. W. Ihj. Co., 7 Sess. Ca. (3rd Ser.) 431). 

“ Inasmuch as the Act declares that pruiu't faete all .such con- 
ditions are to be null and void, it seems to me tliat it lies on the 
company to show that any condition upon which the}" may rely is 
just and reasonable. If the case is tried before a judge and jury, 
I think it is for the judge to say whetlier the condition is reason- 
able, although, I think, if he needs any assistance Avith regard to 
facts material for the determination of that question, he may ask 
the jury to find such facts. But where there are no special facts 
in question, it is for the judge to say upon the construction of the 
condition, bringing to bear his knowledge of the world, Avhether it 
is just and reasonable.” {Per Lord Esher in Dickson v. Gt. 
Northern Py. Co., 18 Q. B. D. ITC ; 50 L. J. Q. B. 111.) 

Lord Bramwell, in J\fanc. Shejf. Line. Ry. Co. v. Brown {post, 
Art. 171), said: “ Tho case of Peck y. North Staff. Ry. Co, Avas 
decided twenty years ago. At the time it A\"as decided, and from 
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thence continuously until now, I have ahvaj^s thought it was 
wrongly deeidod, and tliis case confirms me in that ojnnion ; and 
althougli it has hecn in existence for twenty years, and has been 
acted iii.ui in Courts of law, if it Avere witliin ni}' competency to 
override it I would d) so, Ijecauso it is impossildc to say tliat 
peoph" liave regulated tlndr contracts in rofeience to it : they have 
done u( . thing of the sort. Wh:it thej' have done is this : they have 
entc-ied into tlirir contracts without reference to it, and when it 


has become convonii*nt they have broken those contracts; and 
having had tlic benefit of them, tlicy have turned round and have 
souglit tfj avoid them.'’ 


170. If tlio seiiilcr of goods tills up and signs a 


receiiung note on wliicli conditions 
printed, tlie presumption is tliat he 


of carriage arc 
understood and 


asset itett to these conditions. [Lewis t. CL W. Rfj. Co., 
29 L. J. Ex. 425 : per Cockburn, C, J., in Zun.^ v. 8. E. 
Jiff. C<K, E. 11. 4 Q. E. 544 ; 38 L. J, Q. E. 209.) 


Eut where it was proved that the plaintiff, when asked by the 
company’s clerk, at the time of delivering the goods, to sign a 
paper, refused to do so on the ground that he coidd not see to read 
it, and tliat the clerk said it ivas of no consequence, and that the 


signature Avas mere matter of form, and that the plaintiff, relying 
on that assurance, signed the paper, it was held that the jury were 
AA^arraiited in finding tliat the goods AA'ere not receiA'ed subject to 
tlic special conlract. (Sietotis C. IF. Co., 2 C. E. (N. S.) 
620.) Whore goods Avere delivered to a railAA^ay company for 


carriage, along Avith a forwarding note, on the back of AAdiich 
certain conditions AA’ere printed, and Avbich forwarding note was a 
printed document supplied by the railAA^ay company contaimng 


certain blanks, it Avas held that the fact of one of these blanks 


being filled up Avith the name of the sender, as being the party by 
whom the carriage Avas payable, Avas not evidence, such as the Act 
requires, that he had agreed to the conditions on the back of the note. 
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ovoinan i ^cnfyal i?y. Co. wFcrijumo^ 7 ^e&s. Cn. (-'rd Sord 7sl .) 
where the railway company granted a lem'ipl fnr the ginuls en tlio 
hack of which certain conditions of (*arriago wcii' printed, it was 
held that the sender’s signature attached to an indorsement on the 
hack of the receipt, “Deliver the witliiu to Mrssrs. F., It. t'o.,’’ 
must have been presumed to have l>cou written h.w the I'airpose of 
sending the receipt to the consignees, and could not he taken, at 
least without proof to that effect, to have been intended to autlieuti- 
cate tlie printed conditions as in a question between the sender and 
the railway company. [Ihideni ; and see Pod' v. Xotih SfnjK Pij. 
(?o., anti\ Art. 169.) 

The signature of a railway agent, employed by the sender to 
deliver, and by the company to reccLTe the goods, has been held to 
be a signatuve within the meaning of the Aft. [Ahlrhhjc x. O. 
TT. Co., 33 L. J. C. P. 101.) 

And see jwsi. Chap. XYII., Ait. 314, and Chap. XVIII. 


171 . A condition is reasonable wliicli reduces a 
railway conipanyks liability to a niiniiiunu if it is 
coupled with compensating' advantages to the customer 
(such as cheapness of carriage), and the latter has the 
alternative of getting rid of tlio condition hy paying a 
reasonablv higher rate. 

1 O 

The fact that there arc ordinary rates in prac- 
tical operation on a railway' for the carriage of 
goods witli ordinary liability is vciy' strong evidence 
that an agreement between the railway company and 
a customer for the carriage of goods at another rate 
is rcasonahle. [JPoi.j tdJioJf. and Line. 11 fj. Co. v. 
Brown, 8 App. Cas. 703 ; 53 L. J. Q. B. (IT. L.) 124.) 

If a railway company charge two rates for tlio con- 
veyance of certain articles — one the ordinary [larlia- 
mentary rate, when they take the ordinary liability of 
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the carrier, and the other a reduced rate, in which case 
thev make it a condition of carria^'e tliat tlie sender 
relieves tlieni of all liability for loss or damage, — 


except upon proof that such loss or damage arose from 
wilful misconduct on the part of the company’s ser- 
yants : the condition relieving the company wlien goods 
are carried at the lower rate is ‘‘just and reasonable,” 
within sect. 7 of the Railway and Canal Traffic Act, 
1854. {Lewis v. G. W. Ih/, Co., 3 Q. B. D. (C. A.) 195 ; 
47 L. J. Q. B. [C. A.) 131 ; Bohinson y. G. W. By. 
Co., 35 ].. J. C. lb B23.) 

Sect. 7 of the llailwav^ and Canal Traffic Act, 1854, 

■l 

gives no j)ower to a railway company to exceed the 
maximum rate fixed by their special Act for the con- 
yeyance of goods, and the higher “ alternative rate 
must be within it. {Per Cockburn, C. J., in Peck y. 
N. Staff. By. Co., ante, Art. 1G9.) 


have seen that (iVi’t. 168) a railway company may, by a 
special contract signed as required by the Railway and Canal 
Traffic Act, 1804, s. 7, limit tlioir liability for tbeir own neglect or 
default, and tliis limitation is subject to but one restriction— that it 


be adjudged to be just and reasonable, 
from the authorities is, that a contract of 


The principle dediiciblo 
this nature, pnma facte 


unjust and unreasonable, becomes just and reasonable if an alter- 
native is left to the party forwarding or delivering the goods to 
enter into a contract which is just and reasonable. 


The follo'v\ang arc the principal decisions on alternati\e rates . 

1. In Brou'Cs case [sapra)^ a fish merchant delivered fish to a rail- 
way company to cany upon a signed contract relieving the company 
as to all fish delivered by him ‘‘ from all liability for loss or damage 
by delay in transit or from whatever other cause arising, in con- 
sideration of the rates being one-fifth lower than where no such 
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undertaking was granted ; tlie contract to onduro for five years. 
The servants of the company accepted the fish, although from 
pressiu'e of business they could not carry it in time ha* the intended 
market, and the fish lost the market; and it was held that upon 
the facts the merchant had a hoiid Jhh’ option to send fish at a rea- 
sonable rate with liability' on the company as common c-arri('rs, or 
at tlie lower rate upon the terms of the contract : tliat the contract 
was in point of fact just and reasonable witliin sect. 7 of the llailway 
and Canal Tratlic Act, 18-34, and covered tlio delay ; and that tlio 


company were not liable for the loss. 

Lord Blackburn, in delivering judgment, said, 


“ The spirit and 


object of the enactment in the Hail way and Canal Traffic Act are 
very well expressed in Beal v. *S'. Devoii iiy. Co. (3 H. ^ C. 337).’^ 


“ The real question,’’ says Mr. Justice Crompton, in delivering the 
judgment of the Exchequer Chamber, “ is whetlier the individual 
and the public are sufficiently protected from being unjustly dealt 


'VN’ith by the parties having the monopoly. 

“Now, I think it will be seen that in the present case there was 
really a reasonable means of the goods being carried, and that the 
company offered to fulfil their duty as common caniers iji saying*, 
* M^e will carry all goods that are brought to us, fish and other- 
wise, on being paid a reasonable remuneration — we will carry tlieni 
according to the custom of the English realm, and will safel}'’ 
deliver the goods, unless certain excepted things prevent their 
being so delivered.’ There is superadded that which is not part 
of the custom of the realm, also an obligation to use reasonable 


care and reasonable skdl to deliver the goods within a reasonable 
time. That is superadded, I think, by the law to the duty which 
by the custom of the realm is cast upon a earner ; there is that 
duty to deliver with reasonable despatch and without unreasonable 

delay.” 

2. In Lems v. G. W. Btj. Co. (r////c,p. 1-50), the plaintiff, under a con- 
tract in writing signed by his agent, delivered to the defendants cer- 
tain cheeses to be carried from L. to S. “ at owner’s ri.sk.' ’ As the 
plaintiff knew, the defendants had two rates of carnage : a higher 
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rate wlion tlioy took the ordinary liability of carriers, and a lower 
wlien they were relieved of all liability except that arising from 
the wilful misconduct of their servants. In using the words 
owner's risk," the plaintiff intended tliat tlie cheeses should be 
carried at the lower rate, and subject to the conditions restricting 
the defendants’ liability. The defendants’ servants packed the 
cheeses in such a manner that diuing tiieir transit upon the defen^ 
dants’ railway tliev were damaa’cd, but the defendants’ servants 
did not know tliat damage would result from tlie mode in which 
tlic cheeses were jiacked. It was held that, as the defendants 
carried at alternative rates, the condition excejiting’ them from 


lialiility when carrying at the lower rate was just and reasonable 
within the meaning of sect. 7 of the llailway and Canal Traffic 
Act, 1^51, and tliat the injury to the clieeses had not arisen from 

^ i i' V 

the wilful miseonduot of their servants. 


d. A railway company had two rates for the carriage of goods — 
one, tlie ordinary or higher rate, when it undertook the ordinary 
liability of tlie carrier ; the other a reduced rate, when the sender 
relieyed the company of all liability for loss, or damage or delay, 
except upon proof that such loss, or damage or delay, arose from 
wilful misconduct on the part of its servants. It was held that 
the higher rate not being shown to be prohibitive or exeessive, the 
alternative afforded to the public was just and reasonable ; and 
therefore that a contract founded upon the latter branch of it was 
valhl. {UalUujher v. Orcui Wedvrn Hy, Co., 8 Ir. 11. C. L. 326.) 

4. A railwa}’ company contracted to carry the plaintiffs’ cattle 
from Dublin to certain towns in England. During the sea 
part of the journey some of the animals were injured and others 
killed, througli alleged negligence in securing and stowing them. 
In an action for the loss of the cattle the company pleaded that the 
ordinary rate charged by them for the carriage of the cattle to the 
places to which the plaintiffs’ cattle were booked was a reasonable 
rate, and that at such rate they undertook the carnage of cattle to 
those places, without, as regarded the sea portion of the journey, 
any limitation to their liability so far as imposed by law, and, as 
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regarded tlie laud portiou, without any unjust or unrcasouahle 
conditions, of whicli the plaintiffs liad notice when delivering their 
cattle for carriage ; and that the plaintiffs elected and contracted 
to have their cattle carried at a certain reduced rate, upon a special 
contract that the same should he conve3'ed at the owners’ sole risk 
in connection with the sea part of the transit. 

The plaintiffs, h}' their rep\y, alleged tliat the alternative con- 
tract of carriage at ordinaiy rates offered b}’ the company was not, 
as regarded the land portion of tlie carriage, without any unjust 
and unreasonable conditions imposed, but was subject to a condi- 
tion “ tliat, where the charge of conve3uxuce is per waggon, as the 
owner or his servant is requii'ed to superintend the loading of the 
stock, and is allowed to place as man3’' animals in such waggon as 
he considers ma3^ be coiive3’ed with safet3', the compan3' will not 
he responsible for loss arising in an3' wa3" from the overcrowding 
of such waggons, or for injuries done in the loading or nnloading 
thereof, or in consequence of one animal iujuring another.” It 
was held, on demui’rer to the replication, that both the condition 
respecting the sea part of the transit to which the special contract 
was subject, and the condition alleged in the replication to have 
been annexed to the alternative contract of carriage offered, were 
unjust and unreasonable, and that, therefore, the demurrer should 
be overruled. 


Chap. XI. 
Art. 171. 


Query^ whether the principle that in such a case the special con- 
tract ma3’' he supported by the option of a just and reasonable 
alternative contract applies where the alternative offered is subject 
to conditions limiting the common law liabilit3' of the carrier ? 
{Corriyan v. Great Is or them and 2 I((nrheiite}\ Sheffield ^ and Lincoln- 
fihire liy. Co., G L. R. Ir. Ex. GO.) 

5 . The plaintiff delivered cattle, carriage prepaid, to the defen- 
dant railwa3" company for carriage on the terms of signed condi- 
tions, whereh3’', in consideration of an alternative reduced rate, it 
was agreed that the compan3’ were “ not to be liable in respect of 
aii3'^ loss or detention of or injury to the said animals, or an 3^ of 
them, in the receiving, forwarding, or delivery thereof, except 
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proof tliat siieli loss^ cletontion, or injury, arose from tlie 
wilful misconcluct of the company or its servants.” The cattle 
were carripd ; but, on application made for them by the plaintiff, 
the defendants, in conscr|iience of their clerk having’ negligently 
omitted to enter the cattle on the consignment note as “carriage 
2 ')aid, ’ refused to deliver them, and alleged that the carnage was 
not paid. The cattle Avere kept exposed to the weather until the 
next day, wlien tlie mistake having been ascertained they Avere 
deliA’cred. They aa’cvo damaged by the exposure. In an action 
for damages by reason of Avrongful detention and neglig’cnce, it 
Avas hekl, tliat the withholding of tlie cattle, under a groundless 
claim to retain them, at the end of the transit was not “ detention” 


within 
( Go>'fJoi( 


the conditions, and the company were therefore liable 
V. at. W. 10/. Co., 8 Q. B. D. 44; 51 L. J. Q. B. 58.) 


6. As an alternative to a carriers’ contract Avhich admittedly 
contained imreasonablc conditions, the carriers offered to carry at 
certain reasonable rates, but subject to a condition “ that they 
would not lie accountable for the correct selection of the owner’s 


cattle on landing, nor on loading into the waggon at L.” (the ter- 
mination of the sea journey), “nor on unloading at destination.” 
It was held, that this condition, upon its fair constniction, would 
extend to exempt the carriers from responsibility for negligence or 
defaidt on their OAvn part in the selection of the cattle on landing, 
and AA'as therefore unreasonable and unjust. 

In considering whether conditions annexed to carriers’ special 
contracts are just and reasonable, sueli conditions must be con- 
strued according to the ordinary meaning of their language, AA*ith- 
out implying any limitation or exception not expressed. 

L(ni(((.<t/n‘rc and Yorlos/drc 10/. Co., 8 L. II. Ir. Ex. (App.) 81.) 

7. In an action against a railway company, as carriers, for negli- 
gence, Avhereby a horse delAered to them by the plaintiff was 
injured at one of their stations, Gonnanstown, the defendants 
pleaded that thej^ received the horse under a special contract, con- 
taining a condition that, in case of animals for which a contract 
note with tAvo rates of carriage should be offered to the customer, 


THE TRAXSIT OF THE OOOPS OF THE RAIL WAV, 


tho defendants would o-ivo him the alternative of carrvin^i’ at either Cbap. xi. 

rate; that at the full rate, wliieh would bo <'har^-ed when the con- 

trary was not expressed, the defendants Avouhl undert[dve tlio 
ordinary duties of carriers, subject to tlu' cionditions in tlie said 
contract note and their statutory rii:-hts ; lait that at the reduced 
rate the defendants Avould carry at tho owner's ri>k, exempt Irom 
all liability not occasioned l>v the wilful misccuiduct of their ser- 

V V 

vants acting within tlio scope of authority ; and that the plaintitf 
elected to have his horse carried at the loAver rate ; and that the 
injuries Avero not caused by the Avilful iniseonduct of tlie deien- 
dants’ servants acting as aforesaid. They also pleaded that 
another condition in the said contract Avas that the defendants 
should not be liable for injui'ies occasioned by the fear or restive- 
ness of animals; and that tho in j\iries complained of were solely 
occasioned by the restiA’cuess of tho said horse. Tho plaintiff 
signed a contract note containing tlie above conditions. It Avas 
held, that the condition exempting tho defendants “ in all cases 
from liability for injuries caused by tear or rcstiA'eness of animals, 
did not embrace cases in Avhich the injui’y immediately lloAved from 
the fear or restiveness of the aniiuals, directly occasioned hy some 
act of ne^^li^cnce or AA'ant of care on the part of the defendants, 
but applied only to injury from fear or restiveiiess caused by the 
transit, with its ordinary incidents, and Avithout any negligence oi 
default on the part of the company ; and that, taken in this limited 
sense, the condition Avas not unreasonable. It AA'as also held, diat 
it AA'as unnecessary tbat tbo Iaa'o alternatiA’c rates should appear on 
the face of the contract note, hut that it AA'as sufficient that the con- 
tract note referred to the defendants tariff containing all the lates. 

The contract note also contained, amongst others, the tAvo fol- 
lowing conditions No. 8, that no claim iii respect of goods Avould 
be alloAved unless made Avithiii three days after delivery; and 
No. 0, that all goods AA'cre received subject to tho compauj’ s gene- 
ral lien both for carnage thereof and all oilier chaiges against the 
customer. It was held, that “goods” in those conditions meant 
inanimate, not horses or cattle, and that the conditions aa'oi e i eason- 
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able ; but, sonhie, that tliej' clici not properly come before tbe 
Court for decision under the 17 & 18 Yiot. c. 31, s. 7, which only 
deak with tlie receiving, forwarding or delivering of animals, goods 
and things, and fliese conditions related to something occumng after 
delivery. {2Ioore Gt. X. ll,/. Co. [Mmo/), 10 L. E. Ir. C. L. 95.) 

8. A special contract for the conveyance of cattle by railway 
contained tlie following conditions The owner undertakes all 
risks of loading, unloading, and carriage, wlietlier arising from the 
negligence or default of tlie company or their servants, or from 
ddcet or imperfection in the station, platform, or other places of 
loading or unloading, or of the carriage in which the cattle may bo 
loaded oi com eyed, or from any other cause wliatsoever.” “ The 
compaii} ^^iIl grant free passes to persons liaving the care of live 
stock, as ail inducement to owners to send proper persons witli and 
to take caie of them: and it was held that the first of these condi- 
tions 'was nnreasonable, and that its unreasonable character was 


not iemo\od by the fact tliat the company under the second condi- 
tion gi anted, and the owner accepted, a free for a person who 
travelled with the cattle sent. v. A’; East Ay. Co., L. E. 

2 Ex. 173 ; 33 L. J. Ex. 83.) 

0. B}" arrangement betw’een a raih^’ay company and a steamship 
company, cattle wore carried liy sea from Dublin to Liverpool, 
'with an alternative Icwer rate, imposing upon the owmer all risk 
connected with the sea part of the joiu’ney, and it was held 
(jMui’phy, J., t/fss.), that a stipulation exempting the railway com- 
pany, in contracts for conveyance at tlie lower rate, from liability 
foi injury caused to cattle hy tlie negligence or misconduct of the 
crew of the steamsliips was unreasonable. (Eonan v. 2Ik//and Ay. 
Co., 14 L. E. Ir. 157.) 


10. A railway company entered into a special contract, hy 
W'hich they agreed to carry cattle at a lower rate, on condition that 
they should ho liable for negligence only. It was held, that this 
w'as not an unreasonable condition within the meaning of sect. 7 
of the Eailway and Canal Traffic Act, 1854. 

It W'as also decided in that case that the condition took the com- 
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pail}” out of tlie category of common carriers, and tliat accordingly, 
in an action against tbe railway company for damage to the cattle 
during the journey, the onus of proving negligence was on the 
plaintiff. {Harris v. Alidlaud 10/. Co.., 25 W. 11. C3.) 

11. Cattle were carried by a railway company under a special 
contract signed by the consignor, which stated that the company 
had two rates for the conveyance of cattle : one the ordinary rate 
when they took the ordinary liability of the carrier ; the other a 
reduced rate ; that these cattle were to be carried at the reduced 
rate, the company to be relieved from all liability in case of damage 
or delay except upon proof tliat sueli loss, detention, or injury arose 
from yilful misconduct on the part of the conqiany's servants. A 
notice was posted up in the com]>auy’s ollice which stated that the 
company had two rates, namely the owner's risk rate upon the 
terms above given, and tlie company’s risk rate, which was 10 per 
cent, above the ovuier’s risk rate, at which the company undertook 
the ordinary risk of carriers in respect of rail transit, limited for 
neat cattle to 15/., for pigs and sheep to 2/., but did not admit 
liability for any animals dying of disease or arriving at destination 
in such condition as to be able to Avalk from the truck.” The con- 
signor had never seen any rate but the owner’s risk rate. After 
two trials cattle had ceased to go at the higher rate. Tlie higher 
rate was less than the maximum allowed by the com 2 >any’s Acts. 
No list of rates was exhibited. 

The cattle having been injured through the negligence (but not 
the wilful misconduct) of the company’s servants, it was held by 
the House of Lords that the notice of the higher rate was not in- 
validated b}’ the limitation as to value, nor by the fact that it did 
not mention the terms upon whicli cattle could he enrried without 
limitation of value, as provided by tbe llaihvay iiud Canal Irafllc 
Act, 1854, sect. 7 ; that tlie clause as to not admitting liability 
meant only that tbe liability must be established by ^woof ; that so 
construed tbe condition w'as just and reasonable within sect. / ; 
that the consignor might have knOAvn and must be taken to have 
known the terms of the higher I’atc, and bad the offer of a just and 
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reasonable alternative ; and that tlie company were therefore pro- 
tected by the special contract. {Gmd Wcstcni Co. v. McCarthy, 
12 App. Cas. 218 ; 56 L. T. 582.) 

And see Caudy v. Midland lOj. Co. (38 L. T. N, S. 226) ; 
irn.,diani Ily. Co. v. Little 2[ountain Co. (38 L. T. N. S. 290) ; 
Ilobinson y. G. W. By. Co. (35 L. J. C. P. 123) ; If Arc v. L. 8^' 

jS‘ . Jf . By. Co. (L. li, 1) C. 1’. 325) ; and Finlay v. N. British By. 
Co. (S Sess. Ca. (3rd Ser.), p. 959). 

In addition to the decisions just quoted, Avhere the question was 
whether tlie customer was offered by tlie railway company a 1 ) 0 ) 10 , 
Jide and reasonable alternative as to rate or otherwise, it may be 
useful to give a list of conditions which have been held to be 
reasonable or unreasonable. 


The following’ conditions have been held to be reason- 
able : — 

1. “ Goods coiiA'ej'ed at special or mileage rates must be loaded 
and unloaded by the owners or their agents, and the company will 
not be re .sponsible for any risk of stowage, loss or damage, however 
caused, nor for discrepancy in the delivery as to either quantity, 
number or weight, nor for the condition of articles so carried, nor 
for detention or delay in the conveying or delivery of them, how- 
ever caused.” [lSiniO)is v. Great Western By. Co., 26 L. J. 0. P. 25.) 

2. “ That the company will not, under any circumstances, be 
liable for loss of market or other claim arising from delay or 
detention of any train, whetlier at starting or at any of the 
stations or in the course of the journey;” in answer to a claim 
arising from loss of market. ( White v. Great Western By. Co., 26 
L. J. C. P. 158. See Beal v. Soath Devo)i By. Co., post ; Lord v. 
Midland By. Co., 36 L. J. C. P. 170 ; L. E. 2 C. P. 339 ; Matheas 
v. Bnhhn and Drogheda By. Co., 17 Ir. C. E. E. 87.) 

3. “ The company is to be held free from all risk or lespon- 
sibility in respect of any loss or damage arising in the loading or 
unloading, from sutfocation or from being trampled on, bruised, or 
otherwise injm'ed in transit, from fire, or fi'om any other cause 
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Avliatever, The compau}' is not to bo held responsible for carriage 
or deliveiy wdthiii any certain or definite time, nor in time for any 
particular market ; ” in answer to a claim for suffocated and in- 


jiu’ed cattle sent by rail. {PanUngUvi v. South Wahn Ihj, To., 26 
L. J. Ex. 105 ; but see M'Jfauus v. Lancashire an A Yorkshire IS/, 


Co., 28 L. J. Ex. 35:j ; 4 II. & N. 327 ; and Looth v. .A7 L. Li/. 
Co.y 36 L. J. Ex. 83.) 

4. “No claim for deficiency, damage, or detention shall bo 
allowed unless made within three days after delivery of the goods, 
nor for loss unless made within seven days after the time when 
they should have been delivered.” \^Siinons v. G. 177 Ly. Co., 
supra ; Lewis v. G. 717 By. Co., 29 L. J. Ex. 425 ; 5 II. «A: N. 867.) 

5. “ The company will not be answerable for the loss or deten- 
tion of any goods untruly or incorrectly described or declared in 
the declaration or receiving-note fimnished by the company.” 
{Lewis V. G. IF. By. Co., supra.) 


6. “ The company will not undertake to convey fish except 
under the general conditions published at the railway stations in 
the train tables, and except under the following special condi- 
tions : — ‘ That the company shall not be responsible under any 
circumstances for loss of market, or other loss or injury arising 
fi’om delay or detention of trains, exposure to weather, stowage, or 
fi'om any cause whatever other than gross neglect or fraud.’” 

In the time tables of the company the regulations for conveying 
fish were as follows : — 
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“ Fish, under special conditions, will be conveyed by (certain 
specified trains). No fish will be conve3^ed by the 10.45 a.m. up- 
train. The company will not undertake to cany fish by the 
7.10 p.m. up-train, but in limited quantities, subject in all cases to 
the immediate convenience and arrangements of the company.” 
“The compaii}’’ liereby give notice that fish conve^^ed upon the 
railway is so convej'ed by special agreement onl^q and on the 
express condition that the sender or his agent shall, on delivering 
the fish at the company’s station or other place whence tlie same 
is to be conveyed, sign an order and declaration exempting the 
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from all liability for loss or injury arising’ from delay or 

detention of train, or from any cause other than gross neglect or 

fraud/' (Bm! v. South Drcon Ih/, Co., 29 L. J. Ex. 441 ; 5 H. & 

N. <sr5 : affirmed in Ex. Ch. 12 W. II. 1115 ; 11 L. T. N. S. 184 ; 
3 11. ^ C. 

i . The (‘omjiany not be answerable for tlie loss or deten- 
tion in ie.''|)ec‘t of goods destined for places beyond the limits of 
the company s railway ; and as respects the company, their resjion- 
sibilit} M ill cease M'hcn such goods shall have been delivered over 
to another carrier in the usual course for farther conveyance. 
An} money which ma\' be received b}' the company as payment 
for the conveyance of goods beyond their OM'n limits will be so 

convenience of the consignors, and for the 
purpose of being paid to tlie other carrier.” {At(t ridge v. Great 
TfWrri/ Hi/. Co., ■•j:! L. J. C, 1>. KJl ; 15 C. 13. (X. .S.) 582.) 

Tlie fullowiiig' conditions Iiavc been liekl to be un- 
reasonable : — 


1. “ The company Mill not be accountable for the loss, deten- 
tion, or damage of any package insufficiently or improperly packed, 
marked, directed or described, or containing a variety of ai’ticles 
liable by breakage to damage each other.” {Simons v. Great 
Western Bg, Co., 2(i L. J. C. P. 25 j G art on v. Bristol and Eretcr 
Ihj. Co., 30 L. J. a. P. 273 ; 1 B. & S. 112.) 

2. “ This ticket is issued subject to the OM'uer’s undertaking all 
risk of coin eyance, loading and unloading M'batsoever, as the com- 
pany Mill not be responsible for any injury or damage (howsoever 
caused) occurring to live stock of any description travelling upon the 
Lancashire and Yorkshire Baihvay, or in their vehicles.” {Jf^JIanus 


v. Lancashire and Yorhshire Bg. Co., 28 L, J. Ex. 353 ; 4 H. & 
327 ; JBCanee v. L. and A. W. Bg. Co., 7 H. & N. 477 ; 34 L. J. 
Ex. 39 ; Gregorg v. IFest Midland Bg. Co., 33 L. L Ex. 155.) 


3. The bearer undertakes all risk of loading, unloading, and 
carriage, Mdiether arising from the negligence or default of the 
company or their servants, or from defect or imperfection in the 
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stfitioD, plntforni or othor pldcos of lofiding or uiilon.diiig’, or of tlio 
carriage in which they may be loaded or conveyed, or from any 
other cause whatsoever/’ {Booth v. N. E, iih/. Co., L. 11. 2 Ex. 
173 ; 36 L. J. Ex, 83.) 

4. ‘ The company shall not be responsible for tlio loss of or 
injury to any marbles, musical instruments, toys or other articles, 
which from their brittleness, fragility, delicacy or liability to 
ignition are more than ordinarily hazardous, unless declared and 
insured according to their value.'’ (Brrh v. X S/o//'. B>/. Co., 
32 L. J. Q. B. 241 ; 10 H. L, Cas. 473.) 

5. “ The company will not be answerable for the loss or detention 
of or damage to wrappers or packages of any description charged 
by the company as ‘empties.’ ” (Ahtrhhjc v. G. IF. Bfj. Co., 33 
L. J. 0. P. IGl ; 15 C. B. (N. S.) 582.) 

0. “ The companj" are not to bo answerable for any eomseq nonces 
arising from overcarriage, detention or delay in or in relation to 
the conveying or delivery of the said animals, liowever caused.” 
{Athla^w. O. TP. Bf/. Co., 34 L. J. U. B. 5 ; 5 B. & S. 9U3 ; /wV/y/ 
V. G. IF. Bf/. Co., 18 L. T. N. 8. 658.) 

7. “The railway company will not bo liable ‘in any case ’ for 
loss or damage to a horse or dog above certain s})ecitied values 
delivered to them for caiTiage, unless the value is declared,” (yi-ih- 
foidoi V. London Brighton By. Co.<, 5 Ex. D. 190 ; 42 E. T. 
586.) 

Hawkins, J., in delivering judgment in that case, said : “ Had 
the defendants by their conditions stipulated, as they easily might 
in a very few words, simply that they would not be responsible 
for loss resulting from mere accident without neglect or default ; 
such restriction of their common law liabilit}'' Avould have boon 
both just and reasonable, and if embodied in a signed contract, 
would have protected them against liability for the loss which 
occurred.” 

8. “ The company are not and will not be common carriers of 
dogs, nor will they receive dogs for conveyance excej)! on the terms 
that they shall not be responsible for any amount of damages for 
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the loss thereof, or for injiuy thereto heyoud the sum of 2/., unless 
a higher value be declared at the time of delivery to the company, 
and a porceutage of j per cent, ^laid upon the excess of value 
beyond the 2/. so declared.’’ {BkJmn v. Gl. JSf. Ry. Co.^ 18 Q. B. 
D. 17G; oG L. J. Q. B. 111.) 

9. ‘‘ Every stipulation or condition ju'ofessiug to exempt a rail- 
way eompaii}' from liability for its own negligence or misconduct, 
or that of its servants or agents.” (Per Lord TVensley dale mPeek 
V. X. StaJL ii//. Ca., ante, p. 146 ; Lyon v. 2IeUsy 6 East, 438 ; 
Doohin V. Ry. G'o., 2 App. Cas. 792.) 

In the latter case Lord Ellenborough said : ‘‘It is impossible, 
without outraging common sense, to allow carriers to say, ‘ Wo 
■will receive your goods, but wc will iiot be bound to take any care 
of th ern, and will not be answerable at all for any loss occasioned 
by our own misconduct, be it ever so gross or injurious,’ ” (And 
see lUhtoiH Central Rail. Co, v. Joah\ 13 III. 424.) 

As to the unreasonableness of part of the contract avoiding that 
part only, sec M'Cance v. L. 4’ N. W. Ry. Co.^ 31 L. J, Ex. 65; 

7 II. & N. 477 ; and per Kelly, C. B., in RoofhY, N, E. Ry. Co., 
L. E. 2 Ex. 178. 

AYhere conditions are in the alternative, if either of them is 
unreasonable, both are so. (Lloyd v. Limerick LVaterford Ry, Co., 
15 Ir. 0. L, Een. 37.) 



Where a railway company under a contract 
for carrying' goods by sea, procure the same to be 
carried in a vessel not belonging' to them, their 
lialiility in respect of loss or damage to such goods is 
tlio same as though the vessel had belong'ed to them. 
(The Regulation of Railways Act, 1871, 34 & 35 Viet. 

■) 


c. 78, s. 


By a proviso to section 12 this liability only attaches when the 
loss or damage to the goods hajipens dui'ing the carriage of the 
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same iii sucli vessel, tlic proof to the contrary to lie 
’ay compan}’. 



(tie Chap. XI. 
Art. 172 . 



Wlicre a railway company l>y tliroiv^li Ijook- 

m " 

mg' contract to carry any goods from jilacc to place, 
partly by railway and partly by sea, or parti v 1)\' (*anal 
and partly by sea, a coiulduni exem]>ting tlio com()anv 
from any loss or damage wliicli mav arise durinu’ tlie 
carriage of such goods by sea from the act of (hid, tlie 

'' t. ” 

King' s enemies, tire, accidents from machinerx', boilers 
and steam, and all and every other dangers and acci- 
dents of tlie sea, rivers and navigation of whatever 
kind soever, shall, if publislied in a consj)ieuoiis man- 
ner ill the office where such through hooking is effected, 

O / 

and if printed in a legible manner on the ri'ceipt or 
freight note which the company gives for such goods, 
be valid as part of the contract between the consignor 
of such goods and the compan\" in the same manner 
as if the company laid signed and delivered to the 
consignor a bill of lading containing such condition. 

(The Eegulation of Eailwavs Act, 1SC8, 31 & 3'2 Viet, 
c. 110, s. 14.) 

The object of this enactment was to give to railway companies 
the same protection with regard to losses by sea as the ordinary 
shipowner has. Sect. 10 of the same .\ct provides tliat where a 
company are antliorized to use, niaintain, and work steam vessels, 
tolls are to be charged ecjuall^^ to all persons using the vessels, and 
that no advantage is to be given to persons by reason of their hiiving 
previously travelled over the railway Art. 263j. To this 

clause was appended a proviso that the provisions of the Knihvay 
and Cantil Traffic Act, 1854, should extend to the steam vessels, and 
to the traffic carried on thereby; the intention being that g'oods 
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trafTic sliould also be protected from undue preference and undue 
prejudice, and that the railway companies should give all facilities 
for forA^'arding trafTic liy these steamers as by the railway. All 
tills is pi •Qvided for by tlie Itailwa}' and Canal Traffic Act, 1854, 
as amended by the subsequent Acts. By sect. 12 of the Regula- 
tion ot Hail ways Act, 1871 Art. 172), it was provided that 

where a railway company make a contract for the conveyance of 
goods by vessels not belonging to them, they shall be liable to the 
same extent as if they owned the vessels, or were party to the 
working of them. The effect of this was to make the proviso to 
sect. It) of the Act of 18GS applicable to all traffic through booked 
sea liy railway couqtanies, whether they liad any control over 
the A'cssels or not. In Jjooh/u v. JUdlfoul Jif/. Co. (2 App, Cas. 792), 
it was decided that the effect of the said sect. 16, taken with sect. 12 
of the Act of i"^7 1, was to extend all the provisions of the Railway 
and Canal Traffic Act, 18o4, to railway companies in respect of 
their carrying merchandize under a contract in vessels not belong- 
ing to them, 

T1 1 C effect of this was, amongst other things, to decide that not- 
withstanding the express provisions of sect. 14 (in this Ai’ticle) , the 
railM 'ay comjianios could only protect themselves from losses by sea 
b}' moans of a contract signed in accordance with sect. 7 of the 
Act f.f 1854 Art. 168), 

Tlie Railway and Canal Traffic Act, 1888, repeals the proviso to 
sect, 16 of the Act of 1868, and by sect. 28 enacts in specific terms 
wbat portions of the Traffic Act are applicable to traffic by steamers. 
(See ol 52 Viet. c. 25, s. 28, xVi't. 262.) 

Sec (iutcy Art. 83, p. 72. 


II. — Generally. 

174 . The eniploymcut of a raihvay company by 
delivery to them of goods to be carried, presumptively 
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fixes them Avith all the liabilities attached hv the cus- chap. xi. 

Art. 174. 

tom of the realm, recognized as law, to the ot'eu[)atioii 
of a common carrier, such as tlie obligation of carrying 
and delivering' Avithin a reasonable time, and at a 
reasonable charge, and of insuring the goods during 
the carriage. 

A railAAny company being, in the absence of any 


contract to tlie contrary AA'ith tlu' customer, insurers 
of the goods entrusted to tliein, impliedly undertalvO 


safely and securely to carry and deliver the goods in 
the same condition in Avhich thcA" rcceiA'cd tliem, 

v 

[Iligginhotham A^ G, N, Eg. Co., 10 W, 11. do8, gor 


Pollock, C. B.) 

But a railway company arc not liable for loss or 
injiuy to the goods occasioned by the act of God or 
the Queen’s enemies, or resulting from the ordinary 
AA^ear and tear and chafing of tlie goods in tlie course of 
their transit, or from their ordinary loss, detorioratiou 
in quantity or quality in the course of the transit, or 
from their inherent natural infirmities or intrinsic 



or AA'liicIi arise from the 


negligence or fraud 


of the OAvner or consignor thereof. (Sec (oCe, Art. 61, 
p. 51 ; Willes, J., in IJIovjcr v. Cr. W. Eg. Co., L. R. 
7 C. P. 655 ; 41 L. J. C. P, 268 ; Story on Bailm.) 

If the OAAuier of the goods assumes the care and 
custody of them himself, instead of trusting them to 
tlie railAA'ay company, the company arc not liable for 
any loss or damage. (See auto, Art. 56, p. 49, and 
gost, Chap. XYII.) 

As to Avhen a railAvay coropany arc not insurers of goods, see 
ante, p. 145, 
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As to Tiliat is a loss by the act of God or the Queen’s enemies, 
see antr. Chap. Y. 

If peii^liable articles, as fruit, are damaged by their own W'^eight 
and the iiiovitable shaking of tlie carriage, they arc injured through 
their own intrinsic qualities. (lujirhl/ v. L. >S'. IF. i?y. Co., 41 
L. J. Kx. 184; L. 11. 7 Ex. 373.) 

llio laiE^ay company are not liable for the heating* of grain, or 
foi the fermentation, acidity, or effervescence of fluids, when these 
changes aie tlie resulti of ordinary ju’oeesses going on in the g'oods 
theniseh es, 'willioiit the aid of causes introduced by the carriers. 
So, a lailvay company are not liable for the ordinary wasting on 
the journey of goods wliieh are naturally liable to waste; such as 
the ordinary e^'aporation or leakage of fluids contained in casks. 
It follows, tlierefoTo, that the railway company are not liable when 
the damage i.s due to the goods having been sent for conveyance 
in a eonditlf>n unfit to travel. Sec Tuikhdn v. L. C. B. Puj. Co. 
{fOife, Art. lot)), Tchere the plaintiff was not allowed to recov’er the 


Aaliie of some rags wliich liad been iinproj^crly delayed in transit, 
and had consequently become rotten ; that being due to their 
having been packed in a damp state, and the railway company 
having had no notice of their condition. 

See aide. Arts. G1 — Go, p. 51. 


176 . It is tho duty of a raihyay comj^a ny to do 
ydiat tlioy can by reasonable skill and care to ayoid all 
perils, including tho excepted i^erils. If, notwithstand- 
ing* siicli skill and care, damage does occur from these 
j^eriks, they arc released from liability; but if their 
negligence or want of skill lias brought on the peril, 
tho damage is attributable to their breach of duty, and 
tho exception does not aid them. [Gill v. 3Iaii. Sheff. 

Lin. Ihj. Co,, L. IE 8 Q. B. 186; 42 L. J. Q. B. 95; 
Phillips y. Chrhe, 2G L. J. C. P. 167; Wikon r. Lane. 
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York, By. Co., 30 L. J. C. P. 23 ‘2 ; 
Art. 65.) 


ante. Cliap. V. chap. xi. 

^ Art. 176. 


The precise degree of care 'wliich it is tlio duty of a canier to 
use iu dealing Avith the goods entrusted to him, must depend upon 
and vary with the natime and condition of the thing carried, and 
the ever-varying circumstances under which the goods are dealt 
with, “ Some goods require much more tender handling than 
others; and the line of conduct which the carrier sliould propose 
to himself is that Avhieh a prudent owner woidd adopt if ho were 
in the carrier’s place, and had to deal with the goods or animals 
under the circumstances and subject to the condition in which tho 
carrier is placed, and under w'hich he is called on to act.” (Per 
Blackburn and Lush, JJ., in GiE^s C((S(\ supra.) 


176 . A railwaA' companj" arc not bound to use cxtra- 

ordinaiy efforts or incur extra expense in order to 

surmount obstructions caused bA^ the act of God, as a 

% 

fall of snoA\\ (^Bridihn G . N. By. Co., 28 L. J. Lx. 51 .) 


Tho duty of a railwa}^ company is to cany goods intrustcil to 
them to be forwarded by a goods train with all due expedition 
under ordinary cii’cumstanees, but Avhen a snowstorm has oeeiuTcd 
to impede the ninning of heavy trains without much extra exer- 
tion, they are not boimd at all liazards and at any extra cost 
to expedite the transit. It seems to liavc been the op>iuion of 
Bramwell, B,, in that case, that tlie}' might be bound to divide 
the train, so as to forward it as cpiickly as p)racticable. (feee ante., 


p, 43, and post^ Art. 290.) 

177 . A railway company, being insurers of tlic 
goods carried, arc responsible for damage or loss occa- 
sioned by accidental fire, Avliile sucb goods are iu their 
custody or possession, resulting neitber from tlic act of 
God, nor of the Queenhs enemies. ( Collins y. Brislol A 
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Exeler Ihj, Co., 29 L. J. Ex. (H. L.) 741. See ante, 
Chap. y. Art. 51, pp. 45, 4G.) 

5yiGn a caiiier contracts for exemption from liabiKty for losses 
occuiiiiig fire, the owner of the goods lost by fire cannot recover 
foi them without affirmative proof that the fire was the result of 

negligence. (Ijiftte Iloch It)/. Co. v. llai'pcv (uid IVihon^ 21 A. & 
E. Ily. Ca. 07.) 


178 . A railway company are res 2 :)oiisible for any 
loss or flainag’c hajipening’ from eny defect in the 
A chicle (in tlie absence of any contract exonerating 
them), (ncfUmal y. Midtanfl I?)/. Co., L. R. 2 Q. B. 
412 ; 58 L. J. Q. B. 1G9 ; Chqypcndalc x. Lane. Yorlc. 
lifj. Co., 21 L. J. Q. B. 22; Camden, Ac. Co. v. 
Biirice, 13 Wend. 611.) 


In the case of It/dhead v. Midland Co., supva, it was said in 
the Exchequer Chamber (E. R. 4 Q. B. 383) to be extremely 
doubtful whet Iter carriers of goods were so resjionsible. But in the 
Court below, Eush and Blackburn, U., both considered it estab- 
lished that carriers of goods, whether by laud or water, Avarranted 
the fitness of their vehicles or vessels for the purpose, and Avere 
resjtonsible for the consequences of latent defects. Montague 
Smith, J., ill giving judgment, said: The learned counsel for 
the jdaintiff felt the difficulty of the attempt to apply the entire 
liability of tlie carrier of goods to the carrier of jiassengcrs, but he 
contended for and mainly relied on the proposition that there Avas 
at least a Avarranty that the carriage in Avhich the passenger 
travelled Avas roadAA orthy, and that the liability of the carrier of 
goods in this respect ouglit to be imj^orted into the contract AAith 
the passenger. But it is extremely doubtful Avhether such 
warranty can be predicated to exist in the contract of the common 
carrier of goods. His obligation is to carry and re- deliver the goods 
in safety, Avhatcver hajApens ; in the words of Lord Holt, * He is 
bound to ausAver for the goods at all events.^ Again, * The laAV 
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charges this person thus iuiriisted to carry goods against all events Chap. xi. 
but acts of Grod and of the enemies of the Iving.' And this broad 
obligation renders it unnecessary to import into the contract a 
special warranty of the roadworthiness of tlie veliicle, for if the 
goods are safely carried and re-delivered, it would he immaterial 
whether the carriage was roadworthy or not, and if the goods are 
lost or damaged the carrier is liable on Ins broad obligation to be 
answerable ‘ at all events,’ and it is unnecessary to iiu|uirc how 
that loss or damage arose.” (See also Kopif<>lfx. Wilson, 1 tb B. 

D. at p. 383 ; JWkfonl v, CrnfiViU, 5 far. lK: B. 242 ; and The Glen- 
frni/iy 10 P. D. 103.) 

In JTJIanns v. Lai/c, .G Vorh. Jl//. Co, (28 L. J. Bx, 303), tlie 
plaintiff was lield entitled to recover, on tlie ground tliat he had 
employed the defendants to carry his liorses safely, and tliat tliej^ 
had used an insufheiont and improper veliicle, whereby the horses 
had been injiu’cd. 'Williams, J., in delivering the judgment of 
the Com’t, said : “ The suflicicncv or insutriciencv of tlie vehicles 
by which tlie coinpaii}" are to carry on their business is a matter, 
generally speaking, which they, and they alone, have, or ought to 
have, the means of fully ascertaining. And it would, we think, 
not only be unreasonable, but niischievoiis, if tlioy were to be 
alloAved to absolve themselves from the consequences of neglecting 
to perform properly that which seems naturally to belong to them 
as a dut}'.” 

A railway company are not bound to submit “foreign” trucks and 
carriages to the same rigid tests to which thev woidd bo bound to 

O O ^ 

submit a new truck or carriage before using it. 

The natiu'C of the examination of “ foreign ” rolling stock must 
depend upon circumstances, it cannot bo such as must necessarily 
interfere with the traffic or business of the road. [Uiehnrdson v. 

GL E. By. Co., L. 11. 10 C. P. 48G ; 1 C. P. D. 312 ; Ai/chison, 

Sfc. By. Co. V. Lcdhcifcr, 21 A. & E. Ky. Ca. doo. And see post, 

Art. 280.) 


179 . It is the duty of a railway ciinipany to have 
their stations and station premises in a safe and 
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proper condition^ so that those wlio use them by the 
company s invitation for the purposes of transit 
bet^vcen tlic railway and liighway may do so without 

tliemselves or the traffic tlicy bring’ or 
remove. {Hoofh v. Korth E. By, Co.^ L. R. 2 Ex. 173 ; 
3G L. J. Ex. 83d 

j 

Kelly, C. Jl,, in delivering judgment in tliat case, said : “ But as 
to seeimng the railwn}' comjiany against lialjility for iiegligeuco in 
respect of defc'd.^ in tlie station, I think it quite impossible tliat the 
stipulation p' raiitting the owner and his servants to accompany 
the cattle can aftect ■ the duty imposed by the common law upon 
the com])any of taking care that the stations belonging to them, 
over which persons have to pass, goods to be carried, and cattle to 
be driven, shall be in a fit and proper condition, so as to secure 
reasonable security for persons, property, or cattle, in the transit 
from the railway or trucks to tlie hij^hwav. Under no circum- 
stances can it l>e contended that the railway company are dis- 
charged from their liability to provide a safe station for the transit 

of these cattle It is clear tliat while some protection is 

refpiired in a railway station, it is impossible to say as a matter of 
law, without information as to the circumstances of the locality, 
that any sj’iceific precaution ought to have been taken so as to con- 
stitute a legal obligation upon the raihvay company.” 


180 . A rail way company are not liable for damage 
accruing' to the goods carried from improper packin 


cr 

o 


by tlie sender, at all events where there lias been 
nothing to indicate to tlic coinj^iany the defective 
natiu'C of the packing. (See ante, Chap. V. Arts. 62, 
64, and 155.) 

The case of lUchardson v. N. H. Bf/. Co, (L. R. 7 C. P. 75; 41 
L, J. C. P. GO) is generally cited for the proposition that where 
goods are apparently properly packed and secured in the manner 
in which such goods arc usually packed or secured, but are in fact 
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imperfectly packed, the defect not being patent, a loss resulting Chap, xi, 

A vf 1 Rft 

from this defect 'would be 'within the exee[dion arising from tlie ! i 

neq-leet of the customer. ]]ut it was not the ease of a eommon 
carrier, and negligence had to be proved against tlio CLanpany, 

The Coiu’t held them not liable, on the ground that if tlie facts 
proved negligence at all, tliey necessarily also proved enutrilailory 
negligence by the plaint ilf. 

“ No j^erson is entitled to claim compensation from others for 
damage occasioned hy his neglect to d<i sometliing Avliidi it was 
his dut}' to do.'^ [Per Cleasby, !>., in lh(rf>o<'r v. lOj. tVr, 

31 L. T. 0/ .) 

If a carrier receives goods which are afterwards lost, he cannot 
set up as a defence that they were not properly secured when 
delivered to him. [Stueni y. Cra<r!( '1 Stark. 3'73. ) 

If packages containing goods are plain Ij* defective, or become so, 
during the transit, and the railway eonii>any liavo notice of the 
defects, and mijrht remedy them, they may be liable if they fail to 
do so. i^Nofara v. llendcrsoit^ L. 11. 7 Q. B. d'Jo.) 



, If the consiu'iior frauclulciitlv coiicoaLs the 

O tJ 

value and risk from the railway company in order to 
be charged at a lo^ycr rate for carriage, lie cannot 
recover on account of a loss occasioned through such 
concealment. (^J\P Cance L. cS' . 11"^. 7b., dl L. J. 

Ex. 65. See unte^ Chap. lY. Art. 33, p. 30, and cases 
cited in Roscoe on Evidence (lotli cd.) p. 58(.>.) 

If the customer delivers to the carrier an article which he Iniows 
to he likely to suffer injury from coming in contact with otlier 
goods, but does not commnnicate that fact to the carru*r, and 
injiuy does result, the carrier is not resi>onsihle. Nor does it 
make any difFerenco that the carrier might and ought to have 
known — -the article being well known in commerce — that it 
possessed those injurious qualities. {llHfrhuison v, Ouioti^ 5 C. B. 
(N. S.) 149, 163.) Although the consignor is not in general hound 
to volunteer information as to the nature of the goods, yet if he 
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intentionall}" nialiC false answers to tlie carrier’s inquiries, there is 
fraud, whicli avoids the contract. {Per Parke, B. , in Walher v. 
10 M. 108, ICO ; and nnfe, Ail, 04, p. 54.) 


182. W1 icro a railway company undertakes to haul 
along their line waggons belonging to private traders, 
the extent of tlieir obligation is to use reasonable care 
and diligence. {Waison v. North British By. Co.^ 3 
Sess. Ca. (4th vSeries) 037.) 


In the American case of IMnltory v. I'ifxja Ihf. Co. (39 Barb. 
488), it M'as lield that a raihva}" company was not exonerated from 
its liability as a common carrier because the owner of the goods 
provided his own truck in which the property is transported, and 
assumes the loading and unloading, and furnishes a brakesman to 
accompany the truck. 


183. A railway company arc not to be considered 
as gratuitous bailees, but as common carriers, in 
respect of empty packages Avhich have already tra- 
versed tlieir line of railway when full, and for the 
return carriage of which, wlien cmiity, it is the custom 
not to make any further charge. [Aldridge v. G. W, 
By. Co.^ 33 L. C. P. 101 ; 15 C. B. (N. S.) 582.) 

In that case, a condition that “the company will not he answer- 
ahle for the loss, or detention of, or damage to wrappers or pack- 
ages of any description charged by the companj’' as ‘ empties,’ ’ 
was held not to he a just and reasonable condition within the 
meaning of sect. 7 of tlie Railway and Canal Traffic Act, 1854. 
Ifrle, C. J., in delivering the judgment of the Court (Erie, C. J., 
Williams, Willes, and Keating, JJ.), said; “We may observe 
that we are by no means prepared to accede to the suggestion 
that, because no charge is made for the retiurn of empty packages, 
therefore the company necessarily convey them on their line 
gratuitously. The company may justly be considered as having 
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had the carriage of the empties prepaid in the shape of the previous 
payment for the carriage of the same packages ■when full, including 
an obligation on the railway to carry the empties back without 


further charge.” 

O 


184. I£ goods arc injurod by any cause for wliieb 
the railway company are not responsible, tlu^ railway 
company arc still bound to take all proper and reason- 
able care of them to preserve them from further injury. 
{Taf Valeri/. Co, y. Giles, 2 E. & B. ; 23 L. J. Q.B. 
43.) 

See aufe, Art. Go, p. 54. 

A common carrier by land, upon an emergency or accident 
happening, becomes agent by necessity for the owner to take care 
of the goods, and to pledge his credit for that purpose. {G. A. 

Co. V. Sicaffieh/y L. It. 9 Ex. 132; 43 L. J. Ex. b9, post, 
Art. 294.) 

185. A stipulation by a railway company that the 
goods shall be carried “ at the owner s ri.sk ' is con- 
strued to except from the contract their general lia- 
bility as insurers, but not their liability for negligence 
as bailees undertaking the charge of the goods, nor 
for breacli of their undertaking to carry them within 
a reasonable time, and the consecpicnces of not doing 
so. (^Bohinson v. G. IE Bfj. Co., 35 L. J. C. P. 123; 
jy Avc V. L. N. W. lip. Co., L. R. 9 C. P. 325 ; S. 

N. Alahama Up. Co. v. llcnleui, 52 Ala. GOG.) 

Where a cai’rier, after canying the goods to their destination, 
gave notice that he continued to hold them as a warehouseman 
only, upon the usual charges, but “ at the owner’s sole risk,” and 
the owner left them upon those terms ; the words were held merely 
to refer to the previous liability as a carrier and to have no greater 


Chap. XI. 
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; and lie remained liable for negligence in keeping tlie goods 

1 as a warehouseman. {mcheU v. Lane, 4 * York. By. Co., L. E, 

10 ( 2 . B. 2 oG ; 44 L. J. ( 2 . B. 107 ; aiLe, 2 ^. SO, 2 ^- 205.) 

A railway oiniiany cannot coni 2 :)el the senders of goods to 2 ^ut 
on the conNignnient note the words owner’s risk” or any other 
words. They cannot claim the right of com 2 ^elling any person to 
enter into a contract witli them, but merely the right to place 
l-tefore their eu>ti ani'i’S an alternative cominn* within the maximum 

O 

rate wliieli tliey are entitled to charge — an alternative which they 
are n<jt bound to otfer, and which is entirely for the advantage of 
the sendt-r in one resj’ect, inasmuch as he is not bound to accept 
it, and the coni 2 *any might have refused it to him altogether. 
(See Art . 1 G : ) , 2 ^ 146.) 

A stiindation or condition tliat goods are to be earned “at 
owner .s risk ' is frcrinently followed by a clause excepting “wilful 
misconduct or negligence of tlio carrier’s servants;” but that 
cxce 2 ition i.s one wliich the law always im 2 )lies, and no condition 
or sti 2 nilation will dispense with the use of reasonable care on the 
part of carrifi’s or their .servants on receiving, carrj'ing, and de- 
livering goods. The definition of wilful misconduct and negligence 
laid down by Tjortl Justice (kJton in Leiri-'y The Great Western 
By. Co. (47 L. J. (2. B. US; L. li. S Q. B. Div. 213), is 
as follows: — viz,, the “ doina’ an unusual thin£r with I'eference to 
the matter in hand without care, regardless whether it will or will 
not cause injury to the goods carried or other subject-matter of 
the transaction.” (See also GUI v. The Alanchestcr By. Co., 42 
L. J. (2. B. 80 ; L. E. 8 a. B. Div. 187.) 

\V hen a company desires to im 2 iose S 2 :>ecial and stringent terms 
U 2 ^on its customers, there is nothing unreasonable in requiring that 
those terms shall be distinctly declared and deliberately acee 25 ted. 
(Tfeiiderson v. Stvreiewu, L. E. 2 II. L. (Sc.) 470.) 

A railway eom 2 >any, carrying goods at “ owner’s risk rate,” on 
condition that they shall not be liable “ in respect of loss or de- 
tention,” are liable for an intentional refusal to deliver in virtue 
of a claim of lien. {Gordon v. Great JVesfern By. Co., ante, p. 154.) 
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186 , It is the duty of a railway company trading 
as carriers to liave servants authorised to yive direc- 

vl? 

tions and act for tlie coinjianv on all occasions as the 
oxigenc)' of the traflic mav rc*|uire. (^y//’ ralr .R/j. 
Co. V. Giles, 23 L. J. Q. b/43 ; 2 E. & 15. 823.) 

See note to next rirticlo. 


187 . Where a railway company have on theii • pre- 
mises a person who alone appears to act as their agents 
upon occasions where it is necessary to act with 
promptness and decision, there is evidence for the 
jury tliat he is invested with a general autliority to do 
all tliat is right and proper on behalf of those of 
whom he is the apparent representative. [Goji v. 

GL W. 7?y. Co., 30 L. J. Q. B. IIS; 3 E, & E. 072.) 

See Poulfon v. L. 4* 8. IF, R>/. Co. (L. 11. 2 il 13. 534 ; 30 
L. J. Q. B. 294), vliere the ahove case was distingiiisliecl ; and it 
was lield that although a railwa}’ company under 8 \ict. c. 20, 
ss. 103, 104, had power to apprehend a person travelling on tho 
railway without having paid his own fare, they had }>o^^X‘r only 
to detain the goods for the uou-payiuent of the carriage ; conse- 
quently, as the railway comi>any themselves would have had no 
power to detain the plaintiff on the assumption that he had wrong- 
fidly taken the horse by tho train without paying, there could bo 
no authority implied from them to tho station-master to detain tho 
plaintiff on this assumption, and they were therefore not liable for 
this act of tho station-master. 

In Taff' Yale lly. Co. v. Gilc^, nupra^ Bollock, C. B., in delivering 
jiid gment, said: — “In the present case I cannot distinguish be- 
tween a railway company and any other large establishment of any 
sort. If you go to a house of business and there make a demand 
for goods, it is not necessary before you bring trover to have a 
refusal by one of the partners. It is enough to ha^'e a refusal by 


Chap. XI. 
Art. 18G. 
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the person wlio has the management of the business. I must 
understand by the term ‘‘ managing director’’ the man who has 
the management of the business, also, with respect to the 
ofllce of superintendent. I entirely agree that it is the duty of the 
company to have some person clothed with a discretion to meet 


any exigency that may arise and to grant an}’ reasonable demand. 
This is such a duty of the company that when I find that there is 
a superintendent and a maiiai>'iii!^ director, it is the reasonable con- 


clusion that they are thc-rc for the purpose of giving such answer, 
and doing what the company would be bound to do. Then it is 
said that it could not be in performance of any part of the duty of 
the company that these quicks were planted. I do not agree in 
that view. It is not enough for tlie company to cai’ry goods and 
then th row them out into the street. Different sorts of articles 
are carried. Something may occur wliich may make it a dut}^ of 
the company to take steps to prevent the g’oods from being spoiled. 
Cattle on a long journey must be fed. Some articles require ware- 
housing, some not. Hero trees were taken ; the company must 
have known tluit it might be a matter of great convenience to have 


these trees placed in a place of safety until they could be removed. 
I think it was a question for the jury wliether what was done to 
these trees was done on belialf of the company and by their autho- 
rity, I thiidc that what was done was done as part of the com- 
pany’s business.” 

“I concur in the opinion that there is sufficient evidence that 
the persons who are said to be general superintendent and 
managing director had power to bind the company as to all things 
within the scope of the business of the company by any contract 
mthin the limits of their employment. If they act beyond the 
scope of their ordinary business in order to bind the company, it 
must be shown that tliey are acting under a special authority from 
the company, that is, from the board of dii'ectors. A refusal by 
the superintendent to deliver goods carried by the company in the 
ordinary coiu’se of his business would be binding on the eomjiany, 
and amount to a conversion by the company. I only doubt 
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whether the transaction as to the quicks at the navigation station Chap, xi, 

was within the scope of the su2>erintendent’s ordinaiy authority, ! ^*-1 

and whether the permitting them to he planted on the land there 
was within the scope of his authority, or whether it was not rather 
an act of favour to tlie plaint ilf. The case seems to me to resolve 
itself into this question — Was the planting of the quieks incident 
to the business of the company as carriers It rather struck mo 
that it was not.” Per Parke, B. 

“ I think that what was done was within the scope of the general 
superintendenPs powers. These quicks are a bulky article. Being 
living, they could not be kept alive without being* stuck into the 
ground. It is proper that that should be done, and near to the 
station, as otherwise the expense of carriage ^^■oukl have been 
incurred, which would be considerable with reference to their 
value. A railway carrier should be ready to afford such accommo- 
dation as this. There ouglit to be some one on the part of the 
company authorized to receive and deliver out goods, and to do 
things promptly that require immediate attention ; and who are 
the persons who can do these things but the general superintendent, 
the managing director, and the station clerk? and to all of these 
did the plaintiff apply for his goods.” Per Maule, J. 

“ The planting the quicks seems to me to be merely the mode 
adopted by the company for warehousing them, without which 
they would have perished.” Per Platt, B. 

In IlOO V. Birkenhead, LanvaHhire ChesJdrc Jane. Rt/, Co. (‘21 
L. J. Ex. 9), Pollcek, C. B., said : — ‘‘ The law lays down the same 
rule for all, and Ave cannot make a different rule in the case of a 
servant of a railway company and an ordinary tradesman. The 
principle is, that the master is not liable for the tortious act of the 
servant unless he has either given him express directions or an 
implied authoritj^ to do the act. If the act, indeed, had been one 
tliat the company wore legally autliorized to do, it might liaA'e 
been put as having been done with the authority of the company.” 

And Parke, B,, said : — “ I agree with the Lord Chief Baron that 
the same rule must be applied to railway companies as to indiAu- 


M. 
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duals, and that we ought not to stretch the law as against those 
bodies merelj^ because they are capable of paying for injuries done 
by their servants.” 

It lias been held tliat the station-master of a railway company 
has not, although the general manager of a railway company has, 
as incidental to his employment, authorit}' to bind the company to 
pay for surgical attendance, bestowed at his request on a servant 
of the company injured by an accident on them railway. {Wdiker 

Y. G. W. Hi/. Co., L. R. 2 Ex. 228 ; 80 L. J. Ex. 123.) 

Kell}', C. B., said : — ‘‘ It appears to me that there is a great 
distinction between a station-master and the general manager of 
the company. If the general manager has no authority for this 
purpose, no ofiicial of the company has. Must a board be convened 
before a man Avho has both his legs broken can have medical 




assistance : 

Martin, B., said that, at the time when Co-c v. wildland Counties 
H//. Co. (3 Ex. 208) was decided, the notion prevailed much more 
extensively than at present, that a company could not be bound 
except by an instrument under seal. 

As to who are a canier’s servants for the purpose of receiving 
tlie goods, see unfe, i\j't, 3o, ji. 32. 

As to a railway company’s servants entering into a sjiecial 
contract to deliver in any particular time or place, even beyond 
tlie terminus of their particular route, see post. Art. 198, p. 102. 

The station-master is agent for the railway company to_ deliver 
the goods. [Post, Art. 201, p. 202.) 

Porters, carters, and other subordinate persons employed by the 
can’ier to deliver the goods, are in general to be regarded as his 
servants, and tlie goods, so long as they are in their hands, are not 
to be considered as delivered, (Bell’s Com. 7th ed. vob 1, p. 494; 
Shepherd v. Bristol and Exeter Hij. Co., L. R. 3 Ex. 189 ; Redman 
on Railways, p. 42.) 

188 .- A railway company are bound, in the course 
of their business as carriers, by the contract of the 
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agent whom they put forward as luiving tlie manage- 
ment of tluit part of tlieir business. [rieJeford y. 
Grand June. Ibj. fb., I'l M. & W. TOG; Ileald v. ^Tovy/, 
11 C. B. 077.) 

In the first of those cases it appeared from the evidence that 
certain goods were undoubtedly received by a railwa}' company 
for transmission on some contractor oilier, and that the only person 
spoken to respecting such transmission was tlio party stationed to 
receive and weigh the goods. It was hold that this party must 
have an implied authority to contract for sending the goods, and 
that the company were consequently bound by that contract. 

^Ratification of directors can be of no avail as against a company 
if the contract is one by which the company would not have been 
bound, even if all proper formalities had been observed ; nor will 
ratification by the shareholders amount to a ratification by the 
company if the contract is idtr(( r/rcs of the company. If, on the 
other hand, the contract would have been binding on the company, 
if all proper formalities had been observed, or if all the share- 
holders had concurred in it, ratification by or on behalf of the 
company is perfectly possible. (See Lindley on IVirtnership, 
i. 273 (3rd ed.).) 


189 . A railway company may be estopped from 
setting up the illegalit}" of their acts in defence to 
an action by a person who has been damaged b}^ such 
actSj oven though the person so damaged would not 
be estop)ped from setting up the illegality against the 
company if it would assist his case. (^Doolan v, Jlidiand 
Hfj. Co., 2 App. Cas, 792.) 


In that case a railway company was guilty of an illegality by 
working steamboats, not being authorized by law to w'oik them ; 
and it was held, that the company could not set up the illegality 
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in answer to a claim for damages arising out of the working of the 
steamboats. 

190. Tlic special Act of a railway company is to 
bo construed strictly against tlic company, and libe- 
rally in favour of the public. (Per Tindal, C. J., 
JIaule, J., and Crc.sswoll, J., in Parkcf v. G. W. Ii>/. 
Co., 13 L. J. C. P. in.l ; 7 M. & G. 258.) 

“ The laii'Tuas'c of ihis Act of Piirllament is to he treated as the 

o o 

language of the }U‘omoters of it ; tliey ask the legislature to confer 
great privileges upon tliem, ami profess to give the public certain 
advantages in return. Acts passed under such circumstances 
should be cou^?trucd strictly against the parties obtaining them, 
hut llborally in favour of the public.” (See Stourbridge Coiud 
Co. V. ir/fcrb-g^ 2 13. fS: Ad. TOO; Angell on Carriers (0th ed.), 

p. 121.) 

Where an Act of rarliameut confers upon a landowner a private 
right, creating a burden upon a railway, aud restraining the dii*ec- 
tors from regulating the tralHc so as best to accommodate the 
public, it must be construed strictly. (Turner v. L. 4' ^ 

Co., L. Pw. 7 Eq. OGl ; 43 L. J. Ch. 130.) 

“ W’^e were properly reminded by counsel that toll clauses are 
to ho construed with strictness, and that it is the public rather 
than the parties who have obtained the special Act containing such 
clauses, in who.?e favour any ambiguity of raeaiiing should be 
determined.” (I’er the Pailway Commissioners, in Aberdeen Com- 
inereial Co. v. 67. iCorfh of Scotland Ihj. Co., 3 Py. & Ca. Tr. Ca. 
213.) 

A private Act of Parliament will be construed more strictly 
than a public one as regards ja’ovisions made by it for the benefit 
of the persons who obtained it, but when once the true construc- 
tion is ascertained, the effect of a private Act is the same as that of 
a public Act. (Attrincham Union v. Cheshire Lines Conirnittce, 15 
Q. P. D. 597.) 


THE TBAXSIT OF THE (JOODS OX THE nJlIW'JV. 


m 


“ Acts of Parliament sucli as that nndor consideration are Chap. XI. 

Art. 190. 

framed and offered to Parliament hy the t-ompanics 'who are 

asking* for powers and privileges ^^'lueh the commoii law does 
not give them. They take power to make a railway and otlior 
works 0 '\’er the lam.ls of other people, and that power is oidy 
conceded to them upon the footing that it is ior the hencllt of 
the pnihlic as well as themselves. This benefit they profess to 
secure to the public hy giving the use of the line to all comers, 
or undertaking to carry their goods, upon payment of certain 
charjres or tolls. The nature and limits of these tolls and charges 
the}' fix for themselves, and submit them to the legislature in their 
bill expressed in their own language, and I think it is a fair 
and reasonable thing to say to them, that by the language of 
that bill, when it becomes law, they arc strictly bound. 

“ If tlie language of their clauses, strictly construed, puts them 
at any disadvantage in their dealings with the public which the 
Ic^’islature did not intend, it is tlie faidt of those who had the 
opportunity of insisting upon language which would adequately 
express that intention; and they are asking courts of justice to 
tread on dangerous ground, as it seems to me, when they seek to 
supply a deficiency in the actual language of legislation hy what 
they assert to he a reasonable intendment to be inferred Iroin the 
probabilities of the case. It may well he that in dealing with the 
legislature a charge, reasonable enough in itself in one direct iou, 
was surrendered hy the company in consideration of benefits 
secured in lieu of it iu some other direction ; and in this state of 
thiims. mdess the clauses as thej' stand do not admit of any 
reasonable meaning at all, without the addition of something else 
which has not been expressed, I think the rule hitherto established 
and acted upon of giving effect to the language strictly construed, 
and nothing more, is one that ouglit to bo adhered to.” (TiOrd 
Penzance, iu Fnjee v, MoninoiiHi^iJEre Ih/, Co.. 4’J L. J. Q. 13. (II. 

L.) P30.) 


191 . A railway company from a place witliin to a 
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Chap. XI. 
Art. 191. 


place Avitliout the realm, are subject to the same 


liabilities at common law as a railway company who 
cany only within the realm, and are, therefore, bound 
to accept all goods which arc reasonably tendered to 
them for conveyance between those limits. ( Crouch v. 


L. tS' W. Bfj. Co., 23 L. J. C. P. 7 ; ante^ Chap. V. 


Art. 5o, p. 47.) 

A railway company contracting' by througli booking 
to carry goods from place to place, partly by I'ailway 
and partly by sea, may limit their liability as to the 
carria 

Art. 173, p. 104.) 


go l)y sea (31 & 32 A'ict. c. 119, s. 14; 


192. A railway coin 2 )an\" who receive goods for 
conve\'ance to a i)laco bcvond the limits of their own 

V' X 

line (in the al>soncc of any special contract to the 
contrary, and especially Avherc they receive an entire 
payment for tlie Avhole journey) impliedly undertake 
the responsibility of the complete transit, and are, 
therefore, not discharged of their liability by handing 


over the goods to a second company for further con- 
veyance, and are liable for a loss of or injury to the 
goods although the same may not have happened on 
their own line of railway, (^jllnschamj) v. Luuc. ^ 
Freston Fuj Co., 8 AI. & AAC 421; 10 L. J. Ex. 460; 
ScoChorn v. South Staff. B//. Co., 22 L. J. Ex. 121; 
We/jt^erv. Gt. W. By. Co., 33 L. J. Ex. 170; Brk. 
Ex. By. Co. Y. Coltins, 29 L. J. Ex. 41 ; 7 H. L. Ca. 


194.) 

A railway company may, however, stipulate, at the 
time they receive the goods, that they will not be 
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liable for the loss of or ilamag'C to goods destined to 
places beyond their own line of railway after they 
have delivered them over to another railway coin])any 
in the usual course of further conveyance. (^Ahlruhjc 

V. Gt. Tr. Fxfj. Co,, 33 L. J. C. P. IGl ; 15 C. lb (N. S.) 
582; Fotvies Gt. W. ify. Co., 22 L. J. Kx. 70.) To 

claim exemption uneler such a condition, it must be 
proved that the goods passed int(^ the custody of some 
other railwav companv who would be responsil)lc 
before they were lost or injured. (Foul v. JTutluud 

l\ij. Co., L. K. 10 Q. 13. 1 ; 44 L. J. Q. 4>. 18.) 


It IS ostmuitccl that half tho railway tratlic of Cncat biitaiu is 
carri6cl by means of through hoolviiig, whore the leccniiig and 
contracting company undertake to carry goods over their own rail- 
wav and several other railways to the point of final destination, 
using’ each company as an agent in fulfil luent of the contiart. 

The real test of liability is who was (hininus iiiueris ' The cases 
cited for the first proposition in this ibrticle only decided that 
where there was nothing said there was prium facie a liability on 
the i^art of the company receiving the goods. This consecpienco 
ensues whether the carriage bo or be not prepaid ; or whether the 
goods, after being carried some distance on the company s railway , 
are transported for the remainder of the journey on the line of 
another company or companies ; or are forwarded by coach or 
canal. (Hooper v. L. If . lif/- Co.y 50 L. J. Q. 11. 103 , 

Bitrlce v. S. E, E//. Co., 5 C. P. D. 1.) It makes no differenco 
that the goods are directed by the sender to be sent pait of tlie 
way by sea, and by a different route to that which would have 
been adopted if no such direction had been given, (jr/% v. 

ComcaU Ey. Co., 27 L. J. Px. 121.) 

“In our opinion, if a caivier contracts to convey to and dehver 

goods at a particular place, his duty at that place is precisely the 


Chap. XI. 
Art. 192, 
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Art iS‘ his own conveyance goes the entii-e way or stops 

Jjort at an inlei mediate jtlace, and the goods are conveyed on by 
another earner ; and that this carrier or his clerk at the jdace of 
destination is the agent of the original carrier for all purposes 
c nnccted vith the conve>aiice and delivery and dealing with the 
goods to the same extent as his own clerk would have been at tho 
jlacewheK his own conveyance stops with regard to goods to be 
there delivered." (From the judgment of the Court in Crouch v. 
G, Tn I^f/. Co., 26 L. J. Ex. lES.) 

In ShrphciW V. aiuJ E.retcr Ihj. Co. {67 L. J. Ex. J13; 

L. li. 8 Ex. 1^9), Martin, B., said : Mhen two railway companies 
are connected in business together, so that one of them receives 
floods to be con^ej’ed over the line of tho other, I think there is 
but one contiact, and that it is made bed ween the customer and 
the iecei\ing railway company, and that their liability is just the 
same as if they had been the owners of the railway the whole way 
upon which tlie goods are to be eoin'ej’ed. This I have understood 
to be the law ever since Jluschau/p v. Lour. 4* Frc,s. 7?y. Co., and 
in my opinion it should be steadily adhered to.’’ 

heic goods are transferred from the original contracting 
lailwa} company, their liability continues if such transfer is only 
accessoi} to the discharge of their own duty, or the terms of their 
owm ^contract. (2loehu v. L. 4' .S'. W. Ihj. Co., 2 Ex. 41d.) 

M heie goods are accepted by a railway company to be carried 
to a place be 3 'ond their line, subject to special conditions, the 
conditions apply throughout the whole distance. (Col/iu.s v. Bnsf, 
and Ex. LY Co., 29 L. J. Ex. 41 ; 7 H. L. Ca. 264; iZ?c// v. 
iV. E. Ef/. Co., L. It. 10 Q. B. 437 ; 44 L. J. Q. B. 164.) 

It has been recently held in America that the liability of a 

common cairier ceases, in the absence of a sj^ecial contract, when he 

..easonably and safely delivers the goods to the succeeding earner ; 

that giving of a through rate does not increase his liability, 

nor the ' gi'ving of a receipt showing that the goods w*ere consi 

to a poi) it beyond his line. {Gohhuiith v. Chicago and Alton Eg 
Co., 12 A to. App. 479.) 
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The following' decisions in tlie American Courts may hero he 
noticed : — 

A railway company issuing through tirlccts beyond their own 
line are liable for the safe transportation of the })ureliascr to his 
destination, though the ticket contains a provision exempting the 
company from liability beyond their own line. {Cinfraflly.Co. 
V. Combs, 70 Ga. 5-33 ; 48 Am. Hep. 582.) 

A railway company cannot bo compelled to give a consignment 
note making them responsible for the goods beyond tlieir own lino. 
{Lotspekh V. Central, lOj. Co,, 73 Ala. 300.) 

A railway company reeei^'ing goods from a prior carrier 
apparently in good order is not obliged to open the packages for 
further examination. {^Knight v. Providvnee, Lye. 10/. Co., 43 Am. 
Hep. 46.) 

In case of the carriage of goods by successive carriers, it must bo 
shown in an action to recover for damage to the goods against an 
intermediate carrier, at hast that the goods were in good condition 
when delivered to the first carrier. To show that they were in 
good condition when packed at the consignor’s house before delivery 
to the carrier for conveyance is not sutlicient. (Zc/c Erie, S/e. Hg. 
Co. V. 0((kcs, 11 III. 489 ; Marepietie, S/c. Eg. Co. v. Kirkwood, 45 
Mich. 51.) 

Where goods have been carried by several successive carrier.^, and 
it appears that they are in good condition when delivered to the 
first carrier, the jury may, in the absence of evidence to the con- 
trary, presume that the goods reached tlie hands of the last carrier 
in good condition. (Xco v. St. Paul, Eg. Co., 30 Minn. 438 ; 
Central Eg. Co. v. Eogers, 66 Ga. 251.) 

193 . The carrying' railway company, so far as 
concerns tlicir own line (including a line over av hich 
running* poAvers are exercised) and tlieir OAvn acts or 
omissions, arc under same obligations in reference to 
the safety of the goods carried, as they Avould liaA^c 


Chap. XI. 
Art. 192. 
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Chap. XI. 
Art. 193. 


been if tbev bad directly contracted for tlic carriage of 

i. t 

siicli goods. (^FoulJces v. Alef, Disf, Rjj. Co,^ 5 C. P. D. 
157 ; 49 L. J. C. P. 361 ; Hooper v. L. N. W, Bjj. 
Co., 50 L. J. C. R 153.) 


In tlie latter case Lindley, J., said, “ The plaintiff, no doubt, 
entered into an exjn’ess contract ^vith the Great 'W^estern I? ail way 
Company to carry him and liis luggage to Huston ; at Binning- 
ham it was transferred into tlie van of tlie defendant company. 
Whether there woidd be an implied contract with the defendant 
company may be a question of diiticulty, but, as a matter of fact, 
the portmanteau was lawfully in their charge, and the fact of its 
not forthcoming at Euston involves the default of some one of the 
defendants’ servants. The defendant company, having received 
the portmanteau, are responsible for its loss, in accordance with the 
principle of v. ALct. Di^f. Co. 5 and Denman, J., said, 

“The doctrine laid down in Foulhen v. The Alet. Fy. 6h., namely, 
tliat there is a duty owing by a railway company towards the pas- 
sengers they are carrying, would apply to goods.” 


( l»~ ) 


CIIAPTEU XII. 

THK OBLIGATIONS 01' A BAILWAY I'OMrANV WITH L’KSrKCT TO 
THE DELIVEBY OF THE GOODS TO THE CONSIGNEE (g). 


1. Currying (he Gooda hy the ahortest lloute 194 

2. Delivery of the Goods ivithin a reasonable Tnne 195 — 11 

3. JMcusure of Damages for Delay in Deliver 

4. Pleasure of Damages for Loss or Deterioration of the 

Goods., 200 

5. Station blaster Agent of the Company to drhver Goods. 201 
G. Countermand of the Place ivhere Goods are to he 


vei 


ed 

til' ■'taa*#!*** 




p ^ « 4 > * 
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7. Lfotice to the. Consignee of the Arrival of the Goods .... 203 

8. Company not bound to make a Personal Deli ver ‘xj of the 

Goods 204 

9. Delivery of Goods sent at a Collection and Dell very 

Rate 205 

10. Comjmny hound lo keep Goods a reasonable lime for the 

Consignee to claim them in .... 206 

11. Liability of the Company as to Goods left on their 

Hands 207, 208 

12. Duty of the Company on Refusal of the Consignee to 

pay the Carriage 209 

13. Duty of the Consignee to examine the Goods 210 

14. Consignee assisting Company^ s Servants in Delivery . ... 211 

(«) III connection w'ith this Chapter rcfereiico should be made to Chapter VII. 
{antCy p. 70), on “ the oblig-ations of a common carrier with refercuco to tlie delivery 
of the goods to the consignee, and tlio termination of the carrier’s liabilitj",” as 
being applicable to a great extent to the carriage of goods by railway. 
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194 . A railway company, in tlie absence of an 
express contract, are not Ijouncl to carry goods by the 
shortest route, Init onb' by tlic route bv wliich they 
usually carry tliem, and n'liich they j)rofess to go, 
and which is a reasonable route. {^Mfjers v. L. lV* W. 
Jiff- b- Ih 5 C. P. 8 ; 89 L. J. C. P. 57. Sec antc^ 
Chap. Yll. Art. 92.) 

In V. (ian'att ((j Bing. 7‘25), Tinrlal, C. J., uses the words 

“ without /ou/rrv,v.w/y/ deviation in describing the duties of carriers, 
wliich imply that deviation is somotinies justifiable. 

In JC/c/'d vit^e the goods in question were collected from the 
plaintifl s premises at Soutliampton lij the defendants to be carried 
by them as common carriers, and to be delivered according to the 
direction, which was '' Luton to order, via Great Northern.” The 
goods were conveyed in the same truck, without unloading, on the 
defendants’ railway from Southampton, through Clapham Junction, 
on to Nine Elms, where the defendants have a large goods station, 
from tlience liaok to Clapham Junction, from Clapham Junction to 
Blackfriars on the London, Chatham and Dover Bailway, from 
Blackfriars to Kings Cross on tlie ifetropolitan and Great Northern 
Ilailways, and from Kings Cross to Luton by the Great Northern 
Bail way. It was contended on behalf of the plaintiff that the 
defendants ^^'o^e not entitled to eharjie for the distance between 

O 

Clapham Junction and Nine Elms and back. Willes, J., m 
delivering judgment, said, ‘‘In the old coach days, two coaches 
often travelled hetwoen the same two towns by different routes, 
one longer than the other, and I apprehend that if the Act now 
under discussion had applied to sueli coaches they Avould each have 
been entitled to charge for the distance they actually went. So 
the South Eastern Bailway Company, who have made a new and 
shorter line through Sevenoaks might keep that for passenger 
traffic, and use their old line for the carriage of goods, and might 
charge for the longer distance, which they would thus actually 
carry them.” 
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Where the contract gives the carrier an option between modes chap. Xii. 
of transportation, the option must he exercised with a view to the 
owner’s interest. {BUfz v. Z tuon S. S. Co., ol Mich. 558.) 

195 . A railway company imdortaking to carry goods 
from A. to 13,, must deliver them Avithiii a reasonable 
timOj having reiereiico to the means at their disposal 
for forwarding' them ; and tliey are not justilied in 
delaying' the delivery bv adopting a particular mode 
of forwarding the good.s merely because that is the 
usual mode adopted. {^ILdes v. L. A A. 11. Ay. to., 

32 L. J. Q. B. 292 ; 4 B. & S. 66.) 

Cockburn, C. J., in delivering judgment, said, “ If it were 
necessar}’ to lay down any rule as to wliat should be the law in 
such cases, where no time is mentioned as to the carrying, the 
obligation of the carrier is to convey within a reasonable peiiod j 
but the part}’’ who sends is not entitled to call upon the carrici to 
go out of his ordinary accustoiued course, or to have recourse to 
extraordinary means of despatch for the convo 3 'ance of the goods , 
but he is entitled to expect that the caiTier will do, not that which 
is unusual, but that which is within his means and power foi the 

7 

purpose of transmitting the goods.” And Blackburn, J. : I think 
that the carrier is bound to carry according to the course which ho 
professes ; and as stated in JoJinsoti v. Mtdhaul Ii>j. Co. (IS L. J. 

Ex. 3GG), his obligation depends on what Ids conduct professes. 

I think he is bound to carry by the route which he holds forth, 
and which he professes to be his route ; and when he carries goods 
by that route, he is bound to deliver in a reasonable time, ha\ing 
of course reference to the route by which he is carrying. I think 
it is no breach on the part of the carrier if he does not carry by a 
shorter route, if that shorter route is not the route which he pro- 
fesses to follow. If the customer wishes to go by some other route 
he should ask ; and then he can choose whether ho will send by 
the carrier, or make a special bargain. But when he sends by the 
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usual route, the carrier must use reasonable diligence ; and whether 
he has done so or not is a question of fact for the jiuy,” 

In America it has been held in respect to the liability of a 


railway company for delay in transportation and delivery of goods 
that all that can be required of the company is the exercise of due 
care to forward and deliver promptly ; and that there is no absolute 
duty resting ujioii a carrier by raihway to deliver goods within 
what is, under ordinary circumstances, a reasonable time. 

CS7//C7- V. Lake 67/orc, ii//. (?o., 2G A. & E. Ky. Ca. 

287; Wihni v. .V. Y. Erie i?y. Co., 12 N. Y. 24-3, and 20 
N. A. 48. See ^Vid. 290.) 


196 . If a railway company make no special con- 
tract to deliver in any particular time, they arc not 
liable for delay in the conveyance of the goods caused 
a sudden and unusual press of business not known 
to tlie railway comp)any at the time they received the 
goods for carriage; the company having a reasonable 
equi})ment for all ordinary pnirposcSj and the goods 
being carried witli as much expedition as is practicable 
under the circumstances. ( Wihert X. Y. Erie Ihj. 
Co.^ 10 Barb. 30; 2 Kcrnan, 243; Houston and Texas 
Central Efj. Co. y. Smithy 22 A, & E, By. Ca. 421, 427. 

Antcj xVrt. 130, ]). 132.) 


Although these are American decisions it is submitted that the 
rule is the same in this country. If the pressime of traflic is such 
as the company might reasonably have anticipated and provided 
for, it is assumed they would not be released from the liability to 
receive goods on the ground of want of convenience. 

AYbere there is a “ blockade of freight,’* goods should be 
forwarded in the order of time in which they are received by the 
railway company for transportation. {Pufje v. Gt. N. Ey. Co.y 
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2 Ir. Rep. C. L. 2SS ; Achesou v. N, T. Central lly. Co., 01 

N. Y. 52.) ^ 

“ Y^liere there is a blockade of freight well kuo^^’^ to the rail- 
way company at the time they receive the g’oods for traiispoitatioii, 
there is some doubt A^■hethor the company is liable lt)r a dela}" in 
case it receives the goods without notifying the consignor of tho 
blockade. Some cases hold that the railwa}’ company must give 
notice to shippers of facts within their knowledge likely to cause 
delay, and in ease of failure so to do, assume the responsibility 
of transporting the goods within the usual time. Judgment in 
Houston, 4*<‘- supra. 


197 . In the absence of special agTcenient there is 
no iniplicd contract on the part of a railway conij^any 
to deliver with punctiialitvv but the contract is to 
carrv and deliver within a time which is reasonaljlcj 

i. ’ 

having' reg'ard to all the circmnstances, and the rail- 
way company are not responsible for the consei{uonces 
of delay arising from causes beyond their control. 

i^Tafjlor y. G. N. lifj. Co.^ L. R. 1 C. P. 385 ; 35 L. J. 
C. P. 210 ; sec ante, Chap. Vll. Art. 97.) 


In llaphael v. Dichford (5 M. & G. 588) Tindal, C. J says 
“ The duty to deliver within a reasonable time being merely a 
term ingrafted by legal application upon a promise or duty to 
deliver generi dly.’’ In Briddoa y. G. N. Ibj. Co. (28 L. J. 

Ex. 51), it was held that the railway company were not liable 
for delay arising from a snow storm. ‘‘ We consider that al- 
though, theoretically, the rights of the public in the use of 
railway's cannot be completely assured unless the traliic which is 
conveyed at defined rates is to be delivered within a definite time, 
on tho whole the public will be better served by adhering to the 
present rule, that the delivery is to take place uithiii a reasonable 
time, leaving the question of what is reasonable to be decided by a 
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of law. We see tlie less objeetion to this as the County 

Comi affords facilities, and is largely resorted to for this purpose 

at the present time.” Report of Royal Commission on Railways, 


c6 1 


198 . A contract by a rail wav company to carry 
goods b}' a given train wliicli ordinaril}' arrives at a 
particular |)laec at a particular hour, docs not amount 
to a warrant V that it will so arrive, althougli the 
eoinpanv’s servants lie informed that the object of the 
sender requires that it should so arrive. [Lord v. wild- 
land Lfj, Co., L. R. 2 C. V. ddO; dO L. J. C. P. ]70.) 

Willes, -T., in delivering judgment, said, “ It is only reasonable 
that tlie com[>any should say that they would not he liable for 
any extraordinary damage, such as that arising hy loss of market. 
The loss of the market is not like the loss of tlie season {Iflison v. 
L(i)irHs]kiri’ Yorkshlrv 10/. (do., dO L. J. C. R. 232) ; it is an 
extraordinary loss, and depends on the arrival of the goods at a 
particular hour, and the company would not he lialde for such loss 
unless they had notice of the j)iirpose for which the goods were 
sent by them, and then, having such notice, it is very reasonable 
for them to sav', ‘ We will not he answerable for such loss.^ A 
case may he put of a person having a valuable appointment in 
India, who chooses to start by the last train, and then, because of 
some delay in the train he might fail to catch the steamer, and so 
claim to be compensated for a loss in the receipt of an income of 
several thousand pounds a year because he did not arrive in India 
in x>roper time.” 

In that case meat was carried b’\' the defendants for the plaintfu 
under a consigumeut note on the hack of which was printed the 
conditions upon which it was carried, one of which was as 
follows: — “The company will not be responsible for any damage to 
any meat, on the ground of loss of market, provided the same be 
delivered within a reasonable time after the arrival thereof at the 
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station from ^vbence delivery is made/’ and tliis was held to be a 
reasonable condition, 

Bo^dll, C. d,, in delivering' judgment, said, ‘‘I liave no dc)ubt it 
was the wish and expectation of the plaintiffs, and also of the com- 
pany, that the meat would arrive in time for market. Ibit there 
was no contract that it should arrive by that time. It is common 
knowledg'e that extraordinary efforts are made on the part of rail- 
way companies to attain perfect regularity and exactness in tlie 
departure and arrival of trains. But, so far as concerns passenger 
trains, the companies almost invariably proteet themselves against 
the consequences of any irregularity, by inserting notiees in their 
time-tables that they do not warrant that the trains will arrive ai id 
depart at the precise times indicated, . . The condition now 

before us does not profess to absolve the company from all liability 
in respect of the ciuTiagc of goods of a particular kind, but only to 
relieve them from the consequences of loss of market. In my 
judgment, it is competent to railway companies or other common 
carriers to say that tliey will decline to carry particular goods, 
except upon condition that they shall not be liable for the loss of 
market. There is nothing unreasonable in that. The charge for 
carriage would be regulated accordingly. To hold otherwise 
might involve railway companies in consequences most ruinous.” 


199 . A railway company are liable for an un- 
reasonable delay in the delivery of the goods, and the 
measure of damages is in general to be based upon 
the value of the goods at the place and time at which 
tliey ought to have been delivered. [Rice v. Baxcndalc^ 

30 L. J. Ex. 371.) 

Tlic value of the goods at the place and time ap- 


pointed for delivery is ascertained by the market 
price, if there be a market for such goods ; but if there 
be no market price, the value at the time and place 


Chap, XII. 
Art. 198. 


M. 


0 
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must be ascertained as a matter of fact by the circum- 
stances ; tliu.s in tlie case of floods intended for com- 

^ O 

inerce the value at tlie place of destination, where 
there is no market for such goods, may be estimated 
to include a reasonable profit to the importer beyond 
tlie cost ])rice and cost of carriage. [0\nanlon\. G. W. 
Ihj. Co., U L. J. Q. B. 154.) 

Tlierefore, the consignee may recover damages for 
a fall in the market price during the interval of delay. 
(Collanl V. >St U. l\f/, Co,, 30 L. J. Ex. 393, post, 
p. 195.) 

And in tlie case of goods of which the price varies 
with the season lie may recover damages for losing 
the si’uson for selling liv delay in delivery. (TIiIsor 
V. Zfaw, iS' Vor/r. It//, Co., 30 L. J. C. P. 232, post, 


p. 195.) 

Tlie railway com 2 :)any arc further responsible for all 
such damag’es as mav reavsonably be taken to have 
bc(‘n in the contemplation of botli parties, as a conse- 
quence of a default in the carriage and delivery of the 
goods, at the time of giving* and receiving them, for 
carriage. (Leake on Contracts, p. 1067.) 

‘AVIicnever either the object of the sender is 

* 

specially brought to the notice of the carrier, or cir- 
cumstances are known to the carrier from whicli the 
object ought in reason to be inferred, so that the , 
object ma}’ be taken to have been within the contem- 
plation of bo til parties, damages may be recovered for 
the natural consequences of the failure of that object. 
(Per Cockburn, C. J., in Smpson v. L. N. IL Ay. 
Co., 1 Q. B. D. 274; 45 L, J. Q. B. 182.) 

But damages that could not reasonably be contein- 
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plated by botli tlic partiovS as tlie eonseqiK'iiee of a 
default in deliverv ave not recoverable. v. 

Baxen(h(h\ 2d L. J. Ex. 170, }>. 191) ; IlaAuafAKl v. 

Bitsscf/j 57 L. J. Q. ]b D. 58 ; Cec v. Lane, t\' Ibr/r. 
Rip Co., 30 L. J. Ex, 11 ; 0 11. & N. 211 ; WiRon 
Y. Lane, York. Rj/. Co., 30 L. J. C. P. 2:52; 


Eedimq/ne v. G. W. Co., L, R. 1 C. P. 329, po.^/, 
p. 199.) 

If the railway company or their servant t^vithiii the scope of his 
employment and dvity) enter into any special contract to deliver in 
any particular time or place, even heyond the terminus of tlieir 
particular ro\ite, it will he hinding*, and tlio owner, it would seem, 
may recover damages, witli reference to expected profits, had the 
goods been delivered in time. [IViDofi v. York, XTc/rco-sDr, 
Beriiivk Ihj. Co., 18 Jj. J. (1. 13. 557 ; IhojJic^ v. G. Jf . IDj. Vo., 
25 L. J. Q. B. 347.) 

In Mshon v. La>u\ 4* l"or/‘. IR/. Co. (30 L. J. C. P. 232), 
Willes, J., said : “ The damage in respect of the goods being 
depreciated in value in consequence of tlieir arrival at a time when 
they were less in demand and less capable of being ap[)lied usefully 
by the plaintiff, is the ordinary, natural, and immediate consequence 
of the delay, for which the carrier is answerable.” 

Ill CoUord V. S. E. Rtj. Co. (30 L. J. Ex. 393), the defendants 
had no notice that the goods were sent for sale ; but Martin, 13., 
said : “ It was proved that if they had been brought to market on 
the proper day they would have fetclied a certain price, but, not 
being brought until a later day, the market price in the meantime 
fell, and the value of the hops was diminished by the amount of 
65/. If that be not a direct, immediate and necessary consequence 
of the defendants’ breach of duty, it is diflieult to understand what 
would bo”; and tlierefore tlic plaintiff was lield entitled to recover 
as daina2:cs the difference between the markol ^'alue on the day the 

O v' 

goods ought to have been brought to market, and the day on which 

o 2 
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Chap. xn. tliev are afterwards broii^'lit to market, altliouffli no notice be ffiven 
Art. 199. , ° ° ^ 

to the carrier that the goods are intended for market. (See 

SitnpsoK V. L. 4' W. 7?//. Co., 45 L. J. Q. B. D. 182 ; 1 Q-. 

B. D. 274.) 


Two consignments of fisli for transport bj special train and 
tidal boat from London via Folkestone to Boulogne, were made to 
a railway company, who advertised special trains and boats at 
special rates, subject to the conditions contained in their tables. 


One of these conditions was that tlie company would not be answer- 


able for loss occasioned by the trains or boats not starting or 


arriving at tlie time s 


1 


It 


‘cified : and another, that the boats started 


“ wind, weather, and tide permitting.” In each case, on arrival at 
Folkestone, it was found tint it was not prudent to load the fish on 
the tidal boat, owing to the state of the weather, and the fish had 


to ho sent in the cargo boat, in consequence of which the Paris 
train at Boulogne was missed, the fish delayed for twenty-four 
hours, and deteriorated, besides lo.sing tbo market ; it was held that 
there was uo absolute guaranty tlie}' would go by that particular 
train and boat, but that it was for the jury to say whether under 
the circumstances tho railway company had been guilty of negli- 
gence, or whether they had substantially fulfilled .their contract, 
and also that in estimating tlie damages, the loss of tho market in 
Paris hy the non -arrival of the fi.sh at Boulogne in time to catch 
the train for Ihiris was not to be taken into account. {^Halves 9 


Son V. *S'. E. Eij. Co., 54 L. J. Q. B. D. Ii4.) 

A manufacturer forwarded a bale of cloth by railway consigned 
to a shipping agent at Grimsby, wlio was to sbiji it for German}. 
On arrival at Grimsby the ji^iekagc was found to be frayed, and 
some slight damage done to the cloth. The shipping agent refused 
to take delivery, being of opinion that the goods could not be 


safely forwarded in their damaged package. The railway com- 
pany thereupon returned them to the manufacturer, who repacked 
them and forwarded them to Germany. On arrival there they 
were rejected as being too late. The manufacturer having sued 
the railway company for damages for loss of market, it was held 
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by the Court of Session that the loss of inarhot was the direct Chap, xii, 

, Art* 199, 

result of the damage done to the package bv the railway' eoinpany, ’ 
who were tlierefore liable for it. (/uiA/zV, (ujrAi i/ tv-, v. Xorth 
British lip. Co., 14 Sess. Ca. (4th Serd d-ld.) 

As regards perishable goods, liowevor, destined for a itartieular 
market, there may, in certain eircumstanccs, considering tlie fac ili- 
ties of railway tratllc, the obligations imposed by the Tratlie Aet, 

1854, and the certainty with which times of transit may now l>e 

7 ^ V' 

calculated, arise an implied obligation to deliver in time for that 
particular market. (See Art. 234 ; Baft ^ y. Cfu/icro/i Co., 

28 Jur. 77 ; Fiu/ap v. A7 Brit. Bp. Co., 8 Sess. Ca. (3 Ser. ) 059 ; 
per Lord President, 970.) Such matters, however, are generally 
made the subject of special contract. 

In the case of The Nottiap IHU (9 P. D. 105), it was held tliat 
loss of market was too remote a consecpienec to be considered as an 
element of damage. 

In Camlp y. ALidhml Bp. Co. (31 L. T. 220), it was held that 
morel}’’ labelling a box “ Travedlert.’ goods, dedlver immediately,” 
was not sufficient notice to in any way afTeet the company with 
special notice of the facts, so as to make particular damages reco- 
verable against them. 

In Jameson v. Alidtand Btj. Co, (50 L. T. 42G), the i>laintitf de- 
livered a parcel at the receiving ofhee of the defendants in London, 
addressed to “ W. IL Moore ik Co., Stand 23, Show-ground, 
Lichfield, Staffordshire, van train.” Nothing was said by tho 
person who delivered the parcel at the receiving office as to the 
piu'pose for which it was being sent to Lichfield, or to draw atten- 
tion to the label ; and it was held that the label was sufficient 
notice to the defendants that the goods were being sent to a show, 
and tliat the plaintiffs were entitled to recover damages for loss of 
profits and exj^ienses incurred by tho goods being delayed and not 
delivered at Lichfield in time for tho show. 

In Woodper y. U. W. Bp. Co. (L. ll. 2 C. P. 318; 3G I.. J. C. P. 

177), a commercial traveller delivered a parcel of samples to the 
railway company to be carried to A., but did not state the con- 
tents of the parcel or the purpose for which it was required. By 
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the negligence of the railway company the parcel Avas delayed, 
and the traA^ellcr spent three days at A. unemployed, Avaiting for 
it. In an action for negligence it Avas held that the hotel expenses 
of the traveller during the time he Avas Availing for the parcel 
could not he recovered as damages, being too remote. 

In irnhs y. L. 4- Ah W. n>/. Co. (32 L. J. U. B. 292 ; 4 B. & 

S. t'G), exj^enses incurred in inrpiiring for goods AA^ere held recoA*er- 
able, hut not loss of hire caused by their not arriving by the day 
for Avhich thcA' Avere lured. 

In Iloroo 2[i(U((n(l 10/. Co. (L. B. 8 C. P. 131 ; 42 L. J, C. P. 
59), the plaintitfs deliA'ered goods to the raihvay company at 
Ketterino’ and directed that thcA’’ should be delivered to Messrs. 
Hickson, in London, On the 3rd of Februaiy, and fuilher intimated 
that they should lie delivered then as otherAvise they Avould be 
throAvn back on tlieir hands. And tlie goods not luiA’ing been 
then delivered, and liaving been thrown back on the plaintitfs 
hands, tlie que.stion Avas, Avhat Avas to be the measure of damages? 
Kelly, C. B., in delivering judgment, said: “ On the one hand the 
company has no poAver to say they Avill not accept the goods 
unless an extra charge for carriage be paid, nor on the other has 
the consignor power to compel them to accept an additional 
remuneration and liability. Neither can impose such a contract 
on the other. In tlie alj.sence of an express contract, I cannot see 
hoAv a notice that the damage Avill be large can create a contract 
making the company liable for it.” Blaekhurn, J., in his 
judgment, said: “If there be a contract to carry goods and they be 
lost, the carrier ordinarily must pay their Amine, though it may 
bo more than he anticipated ; Avhilst there is no doubt, on the other 
li.md, that if the damage ho such as would not ordinaiily le expected, 
it is not recoverable if notice he not given at the time of the 
contract. If notice of special damage be giA’en it may he that it 
Avould be in some cases evidence of a contract to hear the loss, and 
if such a contract he made of course it binds. But here, even ii 
there ho notice, there is no special contract : the contract is to carry 
and deliA'er Avithin a reasonable time, Avith notice to deliA'er on 3rd 
of Pohruary , . , , Noav comes a question on AA’hich I speak 
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*v\'itli I’GSorve. Xu TLidh'i/ v. EfU'cndalf (‘2'i L. J. liiX, l it is 
said that if special notice bo given the damage is recoverable, 
though there be no special contract, and this has been repeated in 
various cases, but it is noticeable that there seems to be no case 
where it has been lield that if notice be given abnormal damages 
niay be recovered ; and I should be inclined to agree witli my 
brother Martin that they cannot unless there bo a contract. But 
it is not necessary to decide this question, because liere in fact 
there was no such notice, the notice here given conveys lull 
information that the day is of consequence, and that tlie goods 
should be delivered on the 3rd of February if tlie defendants 
could; from wliich a contract of sale on which tliere was a profit 
might be inferred, but there was no notice that the defendants 
would have to pay the amount of loss claimed. Therefore it is 
not necessary to decide whether the dictum in JEkEi f/ v. IBhx'f'itdftlc 
is law, though I confess that at present I think it a mistake. 
Lush, J., and Pigott, B., did not agree vath the majority of tlie 
Court, and thought that the plaintiffs were entitled to recover what 
they had lost. 

In Redmayne y. G. W. Ry. Co. (L. 11. 1 C. P. 320), the plaintiff 
sent goods from Manchester by the defendants railway to his 
traveller at Cardiff ; tlie delivery of the goods was, through the 
negligence of the defendants, delayed until after the traveller had 
left Cardiff, and the idaintiff, in cousequence, lost the profits whicli 
he woidd have derived from a sale at Cardiff ; and it was held that 
in the absence of notice to tbe defendants of the object for which 
the "oods were sent, the plaintiff could not recover from them such 

profits as damages for the delay. 

A railway company having negligently failed to deliver a parcel 

wliieli to the knowledge of tbe company contained samples until 
the season at which the samples could ho used for procuring orders 
had passed, so that the samples had become valueless, is liable in 
damages for the value of tbe samples at the time when they should 
have been delivered. (Sc/iidzc v. G. E. Ry. Co.^ 10 Q. B. 1). 30 ; 

56 L. J. a B. 442.) 


Chap. XII. 
Art. 199. 
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Goods cousig'ned to 13. & Co. "were carried by a railway compaDy 
at the owner s risk rate, the contract containing’ a condition that 
the company were not to bo liable for loss, damage, or delay, 
except upon proof that sncli loss, damage, or dela}’’ arose from 
Avilful iiiiscoiuluct on the part of the company’s sert'ants. The 


goods were delivered to anotiier firm, and, on being found, were 
tendered to the consignees, who refused to accept them ; and it was 
held tliat, in the absence of eAudenee on the part of the plaintiffs as 
to the cause of the mis-deliA'cry, it did not amount to Avilful rais- 
conduct-so as to render the defendants liable. {8f evens v. G. W. Ri/. 
Co., ol L. T. 324.) 


Wlien the mark upon goods in tlie liand.s of a common carrier 
differs from the AA^ay bill, tlie carrier is ju.stified in exercising 
caution in deliA'ering the goods ; and it is a question for the jury 
whether tlie delay is reasonable. Detaining beef for fiA'e days 
under such circumstances Avas lield reasonable. {Balt i move, 4'^, 
Rf/. Co. AX Pomphrei/y OJ) ild. 390.) It is submitted that the address 
or direction upon the goods determine the j^lace of their deli\’ery, 
and if through the nii.stake of the consignor (who is the consignee’s 


agent for this purpose) in addressing or directing the goods they are 
mis-delivered or non-delivered, neitlier the consignor nor the 
consignee can maintain an action against the railway company. 
(See per Lord Denman, C. J,, in Spnies v. Clieq^hiin, 5 A. & E. 
012.) It is further submitted that there is no duty cast upon 
carriers to communicate Avith the consignor or the consignee when 
there appears to be a discrepancy between the consignment note 
and the address upon the goods consigned. 


200 . Wlierc goods arc entrusted to a railAAmy com- 
pany for conveyance, and they arc lost or delivered 
in .such a condition as to be valueless, the OAvner is 
entitled to recoA'cr their value. 

If such goods consist of articles of commerce, the 
amount recoverable is the market Amlue of the goods 
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at the place to which they were coiisio-ned (Rice v. chap, xii, 

‘ \ 200 . 

Baxendale^ 30 L. J. Ex. 371) at tlie time they oii^ht to 

have reached their destination {^BrantU v. Boivlhfj.^ 2 
B. & Ad. 932), first deducting from tlie amount the 
price of the carriage, unless it has been paid in 
advance. 

If the iroods arc only partially destroyed, or are 
deteriorated in quality, the damage rccoverabte is the 
difference in their value if they liad been delivered 
sound at their destination and their value as it was at 
the time, place and condition in which tliey were 
actually delivered. (^Collard V. B, Bfj. Co.^ 30 L. J. 

Ex. 393.1 


If from tlio smallness of the place, or the scarcity of the article, 
or other reasons, there is no market price, the real value at the time 
and place must be ascertained, as a fact, by the jury, taking into 
consideration the circumstances which would otherwise have in- 
fluenced the market price if there had been one— price at the place 
of manufacture, cost of carriage, and a reasdnable sum for im- 
porter’s profit. RE lEoihai v. O. 71. iO/. Co.^ 3-1 L. J. Ci. 13. 154.) 

Wherever the owner or consignor represents the goods to be of 
a particular value, he will not be permitted, in case of a loss, to 
recover from the carrier an^’' amount beyond that value. (77eAs’o/i 
V. Donocan, 4 B. Sc A. 21 ; lUIcy v. Horne, 5 Bing. 217 ; Chic. v. 
Aiir. lOj, Co., 11) 111. *578.) 

In an action by the plaintiffs, alleging that they caused to bo 
delivered to the defendants, as common carriers, a parcel of goods 
for carriage, and that the goods were lost by the careless conduct 
of the defendants, the defendants having paid a sum of 12/. IM. 4c/. 
into Court, which was accepted by the x^li^intiffs, it was held that 
the action was “ founded on contract ” witliin tlie meaning of the 
County Courts Act, 1807, s. d, and that the plaintiffs were not 
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V. Jfoff., Shefl 4* L’uk Bfj. Co., 4 Q. B. 

I). .^I. xViid see Poiififrj' v. Jlidhod i?y. Co., 3 Q. B. D. 23 ; 47 

L. J. Q. B. 28.) 


201 . Tho station-mastor is ag'ent for tlie railway 
company to clolivcr g'oods, and if ho assents to some 
otluT niodn of deliverv than the usual one he will bind 
tlio company therein'. (Per Field, J., in Wriylit v. L. 

cv .a: n: /,>. 44 l. j. q. b. 120.) 

If goods are brought by mistake, and without right, 

and delivered at a railway station, tlie station-master 

« ' * 

has no rigid to detain them, after demand by tlie 
owiK'i- and tlu^ tender of any reasonable expenses due 
upon tluan. [^Pioohc y. Midland Ihj. Co., 10 Jur. 1069.) 


In tliat ease tlie station-master said, in answer to a demand of 
some "oods, ‘‘ Tlie goods were brought to our station by an inter- 
mediate line, which has no right to send goods here, and I shall 
send them hack and it was lield tliat the railway company were 
liable f<>r the conversion of the Goods. But in order to fix the 
company, it must be shown that the wrongfid act was done by 
some person acting for them within the scope of his authority. 
(GVorcr v. L. .y lY. W. Ky. Co,, 5 Ex. G6.) 


202. AVhcre goods are deliycrcd to a railway coiU' 
pany, to be deliycrcd at a particular place, the owner 
of the goods may countermand the direction at any 
moment of their transit, and require the railway com- 
pany to doliyer at a different destination to that origi- 
nally named; and in such a case the railway company 
are bound to do so, and are liable for a loss occasioned 
by their not obeying the instructions given to them. 

Such a person may demand back his goods, on pay- 
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ment of the earriag'e to their original dcr^tination, 
unless, perhaps, uiieii the unpacking and rcdeliveiing 
them ^YOuld be productive of much inconvenience. 
(^ScottJtorn v. South Slujfordshirc lljj. Co.^ 22 L. J, Kx. 
121 ; 8 Exeh. 341 ; llry. v. iVr/v, 24 L. J. M. C. 68.) 

In the case of Scoff JfOt'it v. South Stujj'ordshn'c lOf. (- o., xuiu'u^ the 
plaintiff delivered at a station of that coinpaii}^ certain goods 
addressed to the East India Docks, London, and paid one sum lor 
their carriage the wliole distance, by the practice of tliat iail\\a^ 
conipanv, all goods dehvered at that .station for London are foi- 
warded on their own lino to Dirmingliani, and from thence by the 
London and North Western Iv ail way. Before tlie goods in cpies- 
tion arrived in London, the plaintiff directed a clerk at the London 
station of the latter company to forward them to another place, 
which the clerk promised to do. The goods were, however, 
delivered according to the original address, and thereby lost, and 
it was held that the South Stailordshii'e dtailway Oompaiiy weie 
responsible for the loss. 

riatt, B., in delivering judgment, said, “If a carrier nndertid^es 
to carry goods from i\.. to Ik, he does so subject to a right iii the 
owner to countermand tlie direction at any point of the journey, 
and though ho may be bound to pay the carrier for his trouble, yet 
the latter lias no right to carry them farther against the will of 
the ovTier of the goods.’’ 

And ^lartin, B., said, “A carrier is employed as a bailee of 
another’s goods, to obey his directions respecting them ; and I 
liave no he.?itation in saying that, generally, at aii}^ period of the 
transit he may have them back. It may, indeed, be diiferent when 
the subsecpicnt direction to the bailee is unreasonable. I can con- 
ceive a case wbere goods ha\ing been put into a p>l<ice iiom vhich 
tho^’’ could not be removed without the greatest inconvenience, the 
carrier would be entitled to refuse to deliver them up before the 
end of the journey.” 

When goods are delivered by a consignor to a raihvay company 
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convoyed to a certain place, vitli the added words, ‘‘for 
Messrs. Co.,” these persons thus appearing to he the con- 
signees of the goods, may demand them of the railway company 
at anotlier place ; and if on such demand, and on receiving pay- 
ment for the carriage, the railwa}* company (wlio have not received 
fi'oni the consignor any special communication on the subject of 
the place of delivery) deliver tliem iip to the consignees, they will 
not be responsible to the consignor for any damages which may 
arise to the consignor from such deliveiy. [Cork DUtiUcrieii Co. v. 
at. Sou f hero 4* i?//. Co. (Mnul)^ L. R. 7 H. L. 269; 8 

Tr. R. C. L. 334.) 


It was held in L. LC. If’*. 7?//. Co. v. BurtJeft (31 L. J. Ex. 92 ; 
7 II. ^ N. 400), that although the consignor of goods directs a 
carrier to deliver them to the consignee at a particular place, the 
carrier may deliver them W'herever he and the consignee agree. 
But from the above decision in the House of Lords, it appears that 
if there liad been a special contract between the consignor and the 
carrier it wordd have been different. 


In LirttHrff's Ca-s’c, Bramwell, B., said it would probably create 
a laugh anywliere except in a Court of law, if it was said a carrier 
could not deliver to the consignee short of the particular place 
specified b}' the consignor. The obvious meaning of the contract 
is to deliver to tlie consignee at the place mentioned, unless the 
consignee cliooses, and the carrier is willing that they shall be 
delivered somewhere else.” (See also Buttvnvorfh v. BroicuIoiCy 34 

L. J. C. P. 266.) 

If one railway company receives goods to cany part of the way, 

and then transfers them to another comi')any to carry to the place 

of destination, the agents of the latter company are agents of the 

first company for receiving notice of countennand; and if they 
^ ■» 
receive such notice and pay no attention to it, the first company is 

responsible for the neglect. [Scotfliorn v. South Staff. By. Co., ante, 

p. 203 ; Crouch v. G. IF. By. Co., 27 L. J. Ex. 345.) 

Where goods are left v ith a common carrier to be delivered to 

the consignee without any qualification or restriction, the consignor 
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witli tliG goods and all control over thorn, and cannot, hy a Chnp. Xli. 

. . 1 . 1 - 1 Art. 202. 

suhse(|nent direction to the carrier, provoiit llicir delivery to the 

consignee, unless such facts are shown as will justify tlie stop^iage 

of the goods i)i transit >i. (Phitadvlphia, Ii//. Co. v. Jlrcnian, 88 

Pa. St. 264.) 

A common carrier's unauthorized delivery of goods mav he ratified 
by the consignee. {Coiwi r.^c v. Bosfvii, 7i’//. Co., 58 N. II. 521.) 



203. It is ortlinaril}' the cluty of a raihva}' company 
to give notice to consignees of the arrival of the goods, 
at all events when delivor^' is to be taken at the station 

tr 

of the company ; for the time the consignees ought to 
call for the goods is when the company is ready to 
deliver, and they alone are in a position to notify 
when that is, (^J^vsion Collier// Co. v. L. y A" IF. R/j. 
Co., and G. IF. R//. Co., 4 Ky. & Ca. Tr. Ca. 25S ; 
Mitchell Lane. tV York. R/f. Co., L. K. 10 Q. 13. 25G; 
44 L. J. M. C. 107.) On the giving of sucli a notice 
it becomes the consignee's dutv to remove the goods 

O V O 

in a reasonable time, (//i'h/.) 


As to whether a railway company hold the goods as carriers or 
woi'ehousemen diming that reasonable time, see post.^ Art. 206, 

The mere fact that the goods are at their intended destination, 
and not in course of transit, but in the carrier’s warehouse, is not 
sufficient to change his responsibility to that of a warehouseman 
simply. {Hyde v. Trent ^ yr. Kav. Co., 5 T. It. 880.) 

In Alifcdicll v. Lane, y York. Ry. Co. {supra) the railway com- 
pany, as carriers, brought some goods by tlieir railway to one of 
their stations, and immediately gave the consignee notice of their 
arrival, and that they lield the goods ‘‘ not as common carriers 
but as warehousemen, at owners’ sole risk, and subject to the 
usual warehouse charges.” Soon after the receipt of this notice, 
the consignee went to the station and removed some of the goods, 
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but left the rest at the station for more than two months. There 
were no warehouses at the station, and the goods (flax) remained on 
the open ground insuflieiontly covered, and became damaged by 
Wet ; and it was held that, on the true construction, the railway 
conipan}' were not exempted from all liabilit}’, but were bound as 
bailees to take reasonable care of the goods. Blackburn, J., in 
delivering jiulgment, said : “ I take it the law is clear, that when 
the defendants, as carriers, received the goods, they took them with 
the liability of carriers as insurers. When the goods arrived at 
their destination the defendants complied with their duty when 
they gave notice, and tlien they ceased to be carriers, and incurred 
from tliat time a liability as bailees. There are several cases in 
which the question lias 1 ecu discussed wIkui the carrier’s liability 
ceased and the other iiahility began, as in Bourne v. Cutbfi 
(8 Scott, X. ii. 604), and in v. Bofnns (10 Ij. J. Bxch. 

402 ; M 'M. & W. 208) ; hut I do not know of any ease that supports 
the proposition that where the owner is in delaj^ in removing the 
goods, the bailee, in eouserpieiice, holds them — discharged from all 
responsil.)ility. I think the defendants had a general responsibility 
in holding these goods as bailees for reward, especially when they 
chai'ged for the warehousing, . . . The stipulation is to he 

construed against the company who make it, and I do not think 
that its proper meaning is that the defendants have none of the 
liability of warehousemen. I thiidc the words mean that the defen- 
dants would hold a.s Avarehouseraeu, and no longer as carriers ’sa it h a 
liability (with the exception of one or two excepted perils) as 
absolute insurers. Field, J., said: “ When tlie goods arrived it ’s^as 
the z*ailway company’s duty to give notice to the consignee of then 
arrival, and it became the consignee’s duty to remove them m a 
reasouahle time. It might be a question whether the company 
held the goods as carriers or warehousemen during that reasonable 
time ; but the company gav'C notice to the consignees to take a’^aj 
the goods, and said that if this were not done, they would not hold 

them as carriers but as warebousemen. ’ 

The master of a ship is not bound to notify the arrival of the 
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sliip to the consignees of the cargo ; they arc bound to watch for chap, xil 
it, and to take notice of it without communication. (Sec per 


Brett, L. J., in Kfhoa v. I)a/t/y 12 Ch, D. p. 583 ; Carver’s 
Carriage hy Sea, p. 443, But see, coitfra^ Addison on Contracts, 
8th ed. p. 5G3.) 

In some of the United States it is held that a railway company’s 
liabilit}' as a common carrier does not cease upon the arrivi il of tl le 
goods at the station to which they are sent until tlie consignee has 
had notice of their arrival and a reasonable opportunity to remove 
them. This is held in Vermont, New Hampshire, Vhseousiu, 
Kentucky, New Jersey, Louisiana, Ohio and Kansas. In Ten- 
nessee, common carriers are required by statute to give the 
consignee a notice of the arrival of the goods. In ^Massachusetts, 
a different rule is established. It is there held that the liabilitj" of 
the railway coinitany as a common carrier ceases as soon as the 
goods arrive at theii* destination, and arc removed from the cars to 
a place of safet3^ (JVonca// Co. v. liosfon 4’ 11 y. Cc., 

1 Gray, 203.) The Massachusetts rule has been followed or 
adopted in North Carolina, Pennsylvania, Iowa, California, 
Indiana, Illinois and Georgia. 

In tlie case of iNoru'ay P/(o'/ts Co. v. Boston ADCnc 11 if. Co. 
(fiHpra)^ the Court said: “The immediate and safe storage of the 
goods on arrival, in warehouses provided b}” the railwaj' compain’, 
and without additional oxpen.se, seems to bo a substitute better 
adapted to the convenience of both parties. The arrivals of goods, 
at the larger places to which goods are tlius sent, are so numerous, 
frequent and various in kind, that it wovdd be nearl}'^ impossible to 
send special notice to each consignee of each parcel of goods or 
sinHe article forwarded by tlie trains.” 

In States where the carrier is in general required to give notice, 
ho need not give notice in the following cases : — (n) AVhere the 
consignee knows that the goods have arrived and are read^’’ to be 
delivered. {Fenner v. Bnffnto, S^’c. lly. Co.y 44 N. Y. 505.) 
{}>) Wliere the carrier is ignorant of the addrc.ss of the consignee, 
and is unable, after duo inquiiy, to ascertain the same. {Pelton v. 
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JRens^phicr Saratoga Ihj, Co,, 54 N. Y. 214 ; 21 A. & E. 
Ey. Ca, 133.) In sucli cases the carriers’ liability as common 
carriers ceases after a reasonable time for tlie removal of the goods 
has elap.sed. “ When the consignee is unknown to the carrier, a 
due effort to fiiul him and notlf}' liim of the arrival of the goods is 
a condition precedent to the right to Avarehouse them.” (Per the 
Court in S/ieraam v. JIadsOH Itirer, -P//- Co., 04 N. Y. 254.) 
A consignee who neglects after notice to remoTe his goods is liable 
for demurrage. (Ai/abYes* Padfc llg. Co. v. 2[cCitaa, 2 Wy. 3.) 


204. A raihvav eoinpanv aro not bound to make 
a personal delivcrv of the good.s in the absence of any 
usag-Q or special contract to tlie contrary. [3IicJtigan 
Ccniral Up, Co. v. Ward, 2 Jlich. 538; 2he]ii(jan Uy. 
Co. V. Birens, 13 Ind. 203 ; New Alban fj Ay. Co. y. 
Campbell, 12 Ind. 55.) 

Although these are American decisions, it is submitted that the 
rule is the same in this country, (See ante, Art. 09, p. 84.) If a 
railway company, receiving goods for conveyance, exacts the pay- 
ment of cartage in advance of carrying, this Avill constitute an 
express contract to deliver at the consignee’s house, and the com- 
pany’s liability will not cease until this is done. 

205, A railway company has no right to impose a 
charge for the convevance of goods to or from their 
station, where tlie customer does not recjuire such 
service to be performed by them, {^Garlon y. Bristol 

E.reter Ay. Co., 28 L. J. C. P. 306.) Where goods 
are sent at collection and deliYcry rates, and the con- 
signee sends a special order referring to a particular 
consignment, directing that it shall be deliYcred at the 
station instead of at his own house, the railway com- 
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pany arc bound to deliver the coiisiii'iiniciit to the chap, xii 

^ ® Art. 205. 

person producing' tlic order. 

If no order as to delivery is presented to the rail- 
way company at all, they are entitled to deliver 
themselves, and are released from all obligation, liotli 
to consignor and consignee, bv tendering deliver \' at 
the address named on the consignment. {^Mcih^ics v. 
Caledonian 6b., 5 Ry. & Ca. Tr. Ca. 306.) 

This was a case before the Railwav Commissiouers, and Sir 
Frederick Peel, in the course of his judgment, said: “Where 
traffic arrives in Aberdeen, and has to be delivered to persons 
in the towm, it appears that the railway company refuse 
altogether to deliver any such traffic to the applicant, and this 
although the applicant has produced in more than one case an 
order from such pensoii upon the company — it is true an order of a 
general kind — directing the compaii}' to deliver their consignments 
to the carrier. I gatlier from the carriers’ cases that were decided 
under the Railway and Canal Traffic Act, before the adminis- 
tration of that Act was transferred to the Railway Conimissionor.s, 
that a railwa}" company cannot force a person against his will to 
employ tliem to cart by road in addition to the service of convey- 
ance by railway, and that a consignee has the right if he pleases 
to receive his goods at the station and to relieve the carrier from 
any further duty of carriage in that case. It does not seem to bo 
disputed that if the consignee sends a special order referring to a 
particular consignment, directing that it should be delivered at the 
station instead of at his own house, the railway coniiiany would 
in that case be bound to deliver the consignment to the person 
producing the order. But in this case the order is of a general 
kind, to deliver all consignments present or to come for the person 
who sends the order. I confess that if the consignee has the right 
to receive his goods if he pleases at the station instead of at his 
own address, I do not ni^^self see any distinction in principle 
between a special order referring to a particular consignment 

M. p 
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and a general order referring to all kinds of consignments. 
But as regards the effect that we are to give to a general order 


we are in this difficulty, that there is a conflict of view between 
the decisions that were given under the Traffic Act by the Court 
of C oinmon Pleas in this country and those given by the Court of 
Session in Scotland. In this country, in the case of Baxemlah v. 
Tit' Great IJ r.sfi }-/i ItaUivay Coinpaitf/ (28 L. J. C. P. 81 ; 5 C. B. 
(N. 8.) 820), and in the case of Garton v. The Great Western 
Ilnihra,! CmapaH<j (28 L. J. C. P. 306 ; 6 C. B. (N. S.) 639), and 

]nore particularly in ParLin^or v. The Gre((t Western UaUa'mj 
Compamj (L. 11. G C. P. 544), the Court of Common Pleas held 
that a railway company were bound by a general order of that 
kind. On tlie othca’ liand, in Waanttn v. Seotfish Central Itaiheay 
CoittjjfiKi/ (2 8ess. Ca., 3rd Ser. 1373), and again in Pichford v. 
The Cahdi^man llaihvatj Coinpamj (4 Scss. Ca., 3rd Ser. 755), the 
Court of Session held that the railway company were not bound 
."^ueh gcaieral order, and they laid it down, as I understand, 
as a j)r<>|)(j5ilion of law, that although such a general order might 
be given by a consignee to a railway company, the railway 
company had the option to take no notice of the order and to 
deliver the goods according to the address that they had received. 
That is a proposition of law, and, in a Scotch case, this being a 
Scotch case, I think we have no choice but to hold that it is a 
ruling by wbicli we are bound. That being so, we must, I think, 
treat the Caledonian Itailwa}' Com 2 >any in this case as if no order 
had been given to them at all. And on the supposition that there 


has been no order at all from the consignees to deliver goods to 
the ai^jilicant, tlie comj^iany cannot he held to have done anything 
of Avhieh any comjflaint can be made if they have thought proper 
to deliver the goods according to the address in the consignment. 

In another case before the Commissioners, it appeared that P. & 
Co., carriers, delivered to a railway company at theii* station goods 
for conveyance addressed to the consignees. With such goods a 
consignment note was handed to the railway comjrany, containing, 
in addition to the names and addi'esses of the consignees, the words 
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the care of F. Co.” Tlie railway eoinpnnj' refused to 
recognise the latter words, and delivered the goods to the oonsiguces 
hy their o>\ti agents or other carriers. The Comniisdoners lield, 
that the words ‘‘ To the care of F. & Co.” imported tliat the goods 
on their arrival at the terminal stations were to be given to F. 
Co., or their agents, for delivery to the consignees ; that as between 
the railway company and F. Co. the latter were the consignors, 
and that the railway company accepted the goods upon the terms 
stated in the consignment note ; and that the railway company 
were precluded b}* the consignment note from being at liberty to 
employ their own or other carriers to deliver the goods from theii* 
railway to the consignees, and should have delivered the same to 
F. & Co., or their agents. {FiMoin'^e 4' Co. v. MiAhutd Gt. Wistmi 
of Ireland B If. Co., 2 Ey. & Ca. Tr. Ca. 224.) 

206 . When goods have taTived at tlie end of the 
transit the railway coni|)anv arc bound to keep them 
a reasonable time for the consignee to claim or fetch 
them iiy during* wdiicli time their liability as insurers 
continues. After a reasonable time this extraordinary 
liability ceases j and they become mere bailees of the 
goods for liire. [Chapman y. G. W, Bp. Co..^ 5 Q. 

B. D. 278 ; 49 L, J. Q. B. 420 ; In re Wehh, 8 Taun. 
443.) 

Whilst the goo ds are in the possession of the railway 
company, they arc bound to take proper means for 
their preservation. {Tajf Vale Bp. Co. y. Giles, 2 E. & 
B. 823.) 

The amount of time a railway company ought to 
allow a consignee to unload and remove a consign- 
ment depends U 2 )on the varying cii’cumstanccs of each 
particular case. [Coxon v. E. Bp. Co., 4 Ey. & Ca. 
Tr. Ca. 284.) 

i> 2 
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Chap. XII. AVlierc the coiisio’nce makes default in rcccivinf^ the 

Art. 206. . ® ® 

goods, tlic railway company arc entitled to recover 

from him the expenses reasonably incurred in takin 
care of the goods. X. B(j. Co. v. Sio afield^ 4 

L. J. Ex. 89; L. K. 9 Ex. 132. Sec aatc.^ Art. 96.) 

In the latter ca^e the defendant sent a horse b}'’ railway con- 
signed to himself at a station on the line, and paid the fare. When 
the horse arrived at the station there was no one on the defendant’s 
behalf to receive it, and the railway company therefore placed it 
with a livery stable keeper ; and the railway company were held 
entitled to recover from the defendant tlie reasonable charges which 
they had paid to tlie stable keeper. 

A carrier’s contract to deliver goods at a certain place is per- 
formed by tlie carriage of the goods to their destination and an 
offer to deliver them there to the consignee; and consequently, after 
completion of the carriage and a tender of the goods, the liability 
of the carrier, as sucli, under the contract, ceases ; and he remains 
liable, so long as the goods continue in his possession, on^V for acts 
of nogligcnec respecting them, and no longer as an insurer of their 
absolute safety. [Shophvrd v. Bri^fol E.c. 11 p. Co.^ L. It. 3 Ex. 
189 ; 37 L. J. Ex. 113 ; Ilcugh v. L. N. W. 10/. Co., L. ll. a Ex. 
51 ; 39 L. J. Ex, 48 ; and see Leake on Contracts, p. 852.) 

A railwa}'' company cannot charge demuiTage for freight stand- 
ing in their cars in absence of contract, statute, or usag’e tantamount 
to law. [Borlingfo)/ and Bg. Co. v. C/acago Ltonba 

Co., 15 Neb. 390; 22 A. & E. Ey. Ca. 432; X. E. Eg. Co. v. 
Cairns, 32 W. E. 829.) 

It is the duty of a carrier by railway, when the goods are con- 
veyed to its station, to unload and place them in a convenient 
place for delivery, and, if the consignee is then ready to receive 
them, to deliver’ them to him ; but if he is not, the carrier must 
then safely store them under the charge of competent and careful 
servants, ready to be delivered v’hen called for by those entitled to 
receive them. W^hen this is done, the carrier’s duty is discharged, 
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and his liability as a carrier ceases. {Cdhn v. lSt. i?//. Co., 

71 111. 96.) 

A common carrier does not discharge his obligation to keep the 
goods until a reasonable time has elapsed for removal by the con- 
signee, b}’’ delivering them to a third person to keep before the 
reasonable time has elapsed. {BvU v. Si. Loni^^ Sc. Ji//. Co., (> Mo. 
App. 303.) 

A ‘‘ reasonable time ” is such as would enable one residing in 
the vicinity of the })lacc, and informed of the probable time of 
arrival, to inspect and remove the goods dming business hours. 
{Ibidem.) 

What will amoimt to reasonable time is a question of fact and 
not of law, and must depend on the circumstances of the particular 
case. {C/mpmfOi v, G. IF. 10/. Co., sifprri.) Speciall}^ directing 
goods “ to be left till called for'’ does not affect the liability of the 
railway company, either as carriers or warehousemen. {Ibidem.) 

207. If, in consequence of an imperfect address, 
or the consignecks removal from the jilace, lie cannot 
1)C found, or if he refuse to receive the goods at the 
stated address, tlie usual course of business is for the 
carrier to give notice to the consignor that tlie goods 
have been rejected, and to wait his instructions. The 
goods will then be held at the order of the consignor 
{Metzenherg v. lligjdund Jig, Co., 7 Sess. Ca. (3rd Ser.) 
919), and will be at his risk. 

There is, however, no absolute rule of law to this effect, and the 
question whether it would liave been reasonable in the circum- 
stances that such notice should have been given is properly one for 
a jury. {Iludaou v. Bau'otdale^ 27 L. J. Ifx. 93 ; 2 II. N. 
575.) 

208 . Wlierc there has Ijecn a delivery, actual or 
constructive, tliough the goods remain on the railway 
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company ^ premises, they are no lon^'er liable as 
carriers j Init only as warelioiisemen, or on nny special 
terms tliey may tliink proper to impose on the cus- 
tomer, and the contract is not affected by any of the 
statutes relatina’ to carriers. (^SJfcpherd v. Br, 4" Ex, 
lij. Co., L. E. d Ex. 189 ; 37 L. J. Ex. 113.) 

In tliat case cattle delivered hy the plaintiff to the defendants 
arrived in Enndon at noon on Sunday. If the defendants’ train 

V 

had kejit its time, it would have arrived at seven in the morning*. 
As the police regulatioirs prevented tlie cattle being* driven tlirongh 
the streets fill mid nig] it, they wore placed in pens at the station 
by the defendants servants, assisted by a man who was emjdoyed 
by the plaintiff. After midniglit, when the plaintiff’s drover went 
to fetcli them away, he found that two were dead ; and the de- 

7 

fendants servants would not let him take the rest away unless he 

ik 

signed a receipt for tlie whole Jiumber. Afterwards tlie plaintiff 
came himself and took tliem away ; but in the meantime the 
Monday ’s market was lost. It was held by Bramwell, B., and 
Channell, B., that the defendants’ liability as carriers was over 
before the damage occurred. CautnL per ^Martin, B., that, at 
the time of the damage, tliere had been no delivery of the cattle to 
the plaint i If, and that the defendants were responsible for the con- 
scfpuences of their servant’s refusal to deliver. 


A carrier ha.s been held liable as a bailee for reward of "oods 


warehoused by Idm after tlie transit was complete, the warehousing 
being accessory to the contract of carriage. (See Angell on 
Carriers, 41.) 

It seems a warehouseman may be liable as an insurer by the 
custom of a particular trade. {Nor. Brit. Ins. Co. v. Lon. 9 * 
Ghhc Ins. Co., 5 Ch. I). oGO ; 4G L. J. Ch. 537.) 

Goods entrusted to a railway company having been tendered by 
them for delivery at the addi’ess of the consignees, were refused 
accepitance, and the comjmny thereupon took them back to their 
own pnemises. Tliey then (iii accordance with their practice 
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under such circumstances) sent an advice note to the consignees’ 
address by post, stating that the goods remained at the risk of the 
consignees, and \YOuld be delivered to the person produeing the 
note. They subsequently delivered the goods to a person v'ho had 
formerly been in the service of the consignees, and who, Iiaving 
obtained the advice note fraudulently, produced it at the company s 
premises : — held, that upon the goods being returned on the 
company’s hands, their duty as carriers was at an end, and they 
became involuntary bailees ; and that in an action brought against 
them by the consignors for misdelivery and conversion, it T.\'as a 
question of fact whether they had acted under the circumstances 
with due and reasonable care and diligence. {IleugJi x. L. i\ . TFi 
Hy. Oo.^ L. H'. 5 Ex. 51 ; 39 L. J. Ex. 4b.) 

Where the railway company took back a parcel the very next 
morning after a refusal to receive it, from Elymouth to London, 
they were held liable for so doing, the jury having found that the 
parcel was sent back before the expiration of a reasonable time. 

[Crouch Y. G. UL 10/. Co., ponf^ p. 220.) 

A railway company carried coals to the station to which they 
were addressed, and gave notice to the consignee of their arrival, 
upon which, according to the usual com'se of practice bet y con 
them and the consignee, it la}’’ upon him to send for them and 
take them aAvay ; and he not having done so within a reasonable 
time, the}’’ unloaded the coals and left them on the siding, whore 
they were lost. It was held, in an action against them as common 
carriers, foi’ non-delivery, that they had performed their contiact 
by a constructive delivery. [Ih'udsJunv v. Irish ISorfh TCcstcrn Eij. 
Co.y 7 Ir. C. L. II. 252.) 

In ChopuioH V. Grout TVestern 10/. Co. (5 Q. B. E. 2^8; 49 L. tl. 
a. B. 420), certain goods were consigned by the defendants’ rail- 
way to W., addressed to the plaintiff, ‘‘ to be left till called for.” 
On their arrival at W. they were placed in the station warehouse 
to aivait their being called for. Two days afterwards, without 
default on the part of the defendants, the warehouse Avas burnt 
down, and the plaintiff’s goods Avere consumed by fire. Held, 
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ArT2^”‘ interval of time wliicli the plaintiff had suffered to 

- elap&e since the arrival of the goods, the liability of the defendants 
as common carriers in respect of tlie goods had ceased, and they 
had become mere warehousemen of them, and consequently the 
defendants vere not liable to an action for the loss of the croods, 
in the absence of any evidence of negligence on their part. 

In tliat ca^o Cockburn, G. J., in delivering the judgment of the 
Court (Cockburn, ( , J., Lush, and ilaiiisty, JJ.), said; “The 
cpiestion is, whether the goods in question are to be considered as 
ha'\ing been in the custody of the defendants as carriers — in which 
case the defendants would be liable for the loss, though not arising 
from any default of theirs : rir as w'arehousemen — in which case 
th(‘\ would bo liable only tor want of proper care, which is not 
alleged to lia^ e lieen tlie case here. .... The question of 
wliere tlie liability of the carrier ceases — or, ratlier, becomes ex- 
changed fi.ir that of an ordinarv bailee for hire — is sometimes one 
of considerable nicety, and b}* no means easy of solution. 

Tlie contract of tlie carrier being not only to carry but also to 
deliver, it follows that, to a certain extent, the custody of the 
goods as carrier must extend boj'ond, as W'ell as precede, the period 
of their transit from the place of consignment to that of destina- 
tion. linst, there is in most instances an interval between the 
receipt ot tlie goods and their departure — sometimes one of 
considerable duration, bfext there is the time which in most 
instances mu^t necessarily intervene between their arrival at the 
juace of destination, and the delivery to the consignee, unless the 
latter — w’hich, how'e^’er, is seldom the case — is on tlie spot to 
receive them on their arrival. Where this is not the case, some 
delay, often a delay of some houi’s — as, for instance, wLen goods 
arrive at night, or late on a Saturday, or where the train consists 

of a number of trucks wLich take some time to unload — unavoidably 
occurs. 

“In these cases, while, on the one hand, the delay being 
unavoidable cannot be imputed to tlie carrier as unreasonable, or 
give a cause of action to the consignor or consignee, on the other 
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hand, the obligation of tho carrier not having been fulfilled the 
delivery of the goods, tho goods remain in his hands as canier, 
and subject him to all the liabilities which attach to the contract 
of earner* H fortiori^ will this be tlie case wliero there is iin- 
leasonablo delay on the part of tho carrier, if tho consigaiee is 
ready to receive. The case, however, becomes altogetlier chang'ed 
when the carrier is ready to deliver, and the delay in tho delivery 
is attributable not to the carrier, but to the consignee of the g'oods. 
Here, agnin, just as the carrier is entitled to a reasonable time 
within which to deliver, so the I'ecipient of tlie goods is entitled to 
reasonable time to demand and receive deliverv. lie cannot be 

v' 

expected to be present to receive delivery of goods, whicli arr ive in 
the night time, or of which the arrival is uncertain, as of goods 
coming by sea, or by a goods train, the time of arrival of which is 
liable to delay. On the other hand, he cannot, for his own con- 
venience, or by his own laches, prolong the heavier liability of the 
carrier beyond a reasonable time. He should know when the 
goods may be expected to arrive. If he is not otherwise aware of 
it, it is the business of the consignor to inform him. His ignorance 

at all events where the carrier has no means of communicatiner 

O 

with him — whicli was tho case in the present instance — cannot 
avail him in prolonging the liability of the carrier, as such, beyond 
a reasonable time. A\ hen once the consignee is in moru^ by delay- 
ing to take away the goods beyond a reasonable time, the obliga- 
tion of the carrier becomes that of an ordinarv bailee, beiner 
confined to taking proper care of the goods as a warehouseman ; 
he ceases to be liable in case of accident. Wliat will amount to 
reasonable time is sometimes a question of difficulty, but as a 
question of fact, not of law. As such it must depend on the 
circumstances of the particular case. 

“ Such being the general rule, it is of coiu'se competent to the 
parties to modify tliat contract by the introduction of any terms or 
conditions they may please. The (picstion arises wliethcr they 
have done so, and, if so, to what extent in the present instance. 
The goods were specially directed ‘ to be left till called for.’ 
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Chap. XII. What is tlie meaning of these words? What effect, if any, have 
Art* 203 ^ j 7 

L they on the contract, as affecting the liability of the defendants ? 

In our opinion, none. They amount to no more than an intima- 
tion to the carrier that the goods are not to be delivered elsewhere, 
but will be fetched from the station. They are words which have 
been long in use, and liad their origin in former times when the 
carrier generally had his ofRce in the town to which he carried, and 
was in the habit of delivering at tlie house or place of business of 
the person to whom goods were addressed. To prevent goods, 
which it better suited the convenience of the consignee to receive 
at tlie office of tlie carrier — more espeeiallj^ when he had no resi- 
dence or office at the particular place — from being sent out for 
delivery, and, possibly, misdeliveiy, and to insure their being kept 
at tlie office of the carrier ready for delivery, they were specially 
so addressed. There are still places at which railway companies 
send out goods from the station. The consignors of the goods now 
in question were probably unaware whether the defendant company 

did so at Wimhorne, or not. They no doubt knew that the plain- 

, * 

tiff did not reside or carry on business there, except in passing. 
They were probably aware that he was going about the countiy 
with his goods, and that it was uncertain at what precise moment 
it would suit him to receive them. The}" therefore directed them 
to be left at the station till called for — obviously for the plaintiff s 
convenience, not for that of the company. Ho doubt some effect 
must be given to the words. Ila'^dng contracted to carry the goods 
subject to the condition of keeping them till called for, the com- 
pany would be bound to keep them — possibly not for an indefinite, 
but, at all events, for a reasonable time. But in what capacity ? 
As earners or as warehousemen ? In our opinion no change m 
the conditions of liability is introduced by these words. It v ould 
he in the highest degree unreasonahle that the company, having 
agreed to keep the goods for the convenience of the owner, should 
he saddled with a more onerous liability than would otherwise have 
attached to them. It cannot be supposed that they undertook to 
keep the goods till it suited the convenience of the plaintiff to take 
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them a\Yay, with the intention of prolonging their responsibility 
throughout the time whatever it might bo. In our opinion, as 
soon as a reasonable time for delivering liad passed, tlie defendants 
were fully entitled to treat their responsibilit v as carriers as at an 
end, and exchanged for that of warehousemen. 

“ This view of the ease receives support from the decision of the 
Coiu’t of Common Pleas in lie MYbb (8 Tauu. did), which, in 
principle, is quite analogous to the present case, though tlie facts 
are not precisely the same. There tlie defendaiits, the carriers, in 
order to obtain tlieir exclusive custom, liad agreed witli the jdaintitYs 
to store all goods arriving' for them in the dehmdants* warehouse 
free of charge, till it suited the plaintiffs to take tliem away. A 
fire having accidentally broken out, and goods of tlie plaintiffs, 
which had been lying at the defendants’ warehouse upwards of a 
month, having been destroyed, it was held tliat tlie goods having 
been in the keeping of tlic def (aid ants for the ennvtmienf'e of tlio 
plaintiffs, the defendants Avero not liable for tlie loss. Here, too, 
the goods Avere equally in the keeping' of the deft:'ndants for the 
conA'cnience of the plaintiff, and the same result must ensue.” 

It is the duty of a railAA’ay company to keep its Avareliouses in 
as safe a condition, and iiroAoded Avith such means and appliances, 
if any, for exting'uishing fires, as ordinarily prudent and cautious 
men Avould do under like circumstances. {Lehnfd x. Chicago, ^r. 
11 g. Co., 21 A. Si. H. Ity. Ca. 108.) A Avnrehouseman is only 
ansAA'erable for loss occasioned by the AA'ant of ordinary care and 
slvill ; but ho may restrict his liability by contract, except as to 
loss occurring through his fraud or Avaut of good faith. {GaMi- 
ireikr v. IFabash, S^c. i?//. Co., 26 A. t'c Pk Py. Ca. 403.) 


209 . If the consignee refuses to pay the carriage 
njion the goods being tendered to him, the railAAaiy com- 
pany has the option of adojiting' either (jf two courses: 
they may deliver the goods to the consignee, and trust 
to their right of action for the recovery of the amount 


Chap, XII. 
Art. 208. 
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for carriag'Gj or tlicy niay retain them in virtne of their 
lien for that amount. (See ante^ Chap. A^III. and 
2 )ost^ Art. 229.) 

It is tliG duty of a railway company, if they keep 
goods for their lien on refusal of the consignee to pay 
for tlie carriage, to deal with them in a reasonable 


manner, and to keep tliem in a reasonable place; and 
tliis duty will generally impose upon them tlie obliga- 
tion of kee})ing the goods at the place of delivery for 
a reasonable time, if tliey have a convenient place of 


deposit there. 
^Vesicnl /f//. Cn., 


(Ik'r Willcs, J., in 
27 L. J. Ex. 945.) 


Crouch V. Great 


Tti that rase tho dofendauts carried a parcel from London con- 
signed to tlie plaintiff at riymouth. At Plymouth tlie charge was 
disputed, and thereupon the defendants next morning sent back the 
parcel from Idymouth to London. Tho majority of the Court 
Cockburii, C. J., AVilliams, Crompton, and Wille.s, J J . — held that the 
railwa}’’ company A^'ere guiltj' of a wrongful act in sending the 
parcel, in a time found by tho jury to be unreasonably short after 
tho refusal to pay the hire, to a place where it was, as found by 

the jury, unreasonable to send it, 

Crompton, J., in delivering the judgment of himself and Cock- 
burn, C. J., said : “ It may bo too much to say that a carrier 
cannot in any possible case send a parcel back ; but, certainb , it 
is very much too strong to say that in every case a carrier can 
send the parcel back to the consignor on a refusal to pay for the 
carriage;” and Willes, J., said: “ When the parcel was refused at 
the end of the line they were entitled to retain it in respect of their 
lien ; but they might, if they had chosen, have delivered the paicel 
trusting to their action for the recovery of the proper sum for the 
can'iage. They did not think proper to do so, but retained it, 
and retaining it, it appears to me, they were not entitled to dispose 
of it as they thought proper themselves. They could not have 
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sent it to any foreign part ; tbe^^ could not have sent it to any chap. xii. 

Art 209 

part of the kingdom AA'here it would be expensive and troublesome ’ 
for the plaintiff to go to receive it. I think that those are plain 
propositions. If so, there must be in effect some duty imposed 
upon them b}' law, and that duty is to take reasouable care of a 
parcel and to deal with it in respect of time and place in a reason- 
able manner. I cntiroh" agree with wliat was laid dovm by the 
Colu't of Exchequer in the case of v. Baj-riiddlt' (27 L. J. 

Ex. 93). That appears to mo to have been the true view of the 
case, and, generally speaking, dealing with a parcel under such 
circumstances, in a reasonable manner, and keeping it in a 
reasonable place, would impose upon the carrier the duty of 
keeping it for a reasonable time, if he had the means of doing it, 
at the place at which it was originally delivered to be carried to.” 

As to the lien of railway companies, see jmfy Chap. XIII. Art. 

229 ; and ante^ Chap YIII. 


210 . When goods arc delivered by a railway 
company at the proper place, and at tlie proper time, 
the consignee is bound to examine them and ascertain 
whether they arc in good order, and if ho does not 
intimate objection, it will be presumed that they were 
delivered in good order. [Slew art v. North BriUsh 111/. 
Co.y 5 Sess. Ca. (4th Series) 42 G.) 

The consignee is entitled to a reasonable time in which to 
inspect the goods before he accepts them. {AnlCy Chap. VII. 
Art. 106.) It was said in hik'uuivr v. Chicago Hock lAaad Hg. 
Co. (12 Iowa, 191), that a railway company has a right to 
require a receipt from the consignee showing that the goods were 
in good order when delivered. (See 2 Itediield on Itailways, 68.) 


211 . If the con.signce of the goods, with the assent 
of the railway company, is engaged for the couveni- 
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encc of liotli parties in taking delivery in a particular 
way, the railway company are bound to see that 
while he is so engaged he is not injured through the 
negligence of themselves or their servants in the per- 
formance of their contract. [Wrujlit v. L, ^ N. W, 
Ibj. Co,, 1 Q. 13. I). 252 ; 45 L. J. Q. B. (App.) 570.) 

In that case tlie plaintifT sent a heifer (which was put into a 
horse-box) by defendants’ railway to their P. station. On the 
arrival of the train at tlie station, there being only two porters 
available to si unit the horse-box to the sidiu£>’ from which alone 

o 

the heifer could be delivered to the plaintiff, in order to save delay 
he assisted in shunting tlie horse-box, and while he was so assisting 
he was run against and injured through a train being negligently 
allowed by the defendants’ servants to come out of tlie siding. 
There was evidence that the station-master knew that the plaintiff 
was assisting in the shunting, and assented to his doing so. The 
Court of App cal held that the plaintiff was not a mere volunteer 
assisting the defendants’ servants, but was on the defendants 


premises with their consent for the purpose of expediting the 
delivery of his own goods, and the defendants were therefore liable 
to him for the negligence of then' servants, according to the prin- 
ciple of Ilohneii V. N. E. Ey. Co., infra. 

Lord Justice Mellish said, “It is very convenient for railway 
companies to receive the assistance of the consignees of goods at a 
small station like Penrith, and if they rely upon a j^r^i-ctice on the 
part of consignees to render assistance, and so free them from the 
necessity of providing a larger staff of porters, they must take care 
that persons so assisting them to perform their contract with those 
persons are not injm'ed through the negligence of servants in their 
employ.” 

At the defendants’ station at C., it was the practice to unload 
coal waggons by shunting them, and tipping the coal into cells ; it 
was also the practice for the con.siguees of the coal or their servants 
to assist in the unloading, and for that purpose to go along a 
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flagged path b}’’ the side of the 'svaggous. The plaintiff was con- chap, xii 

sicrnee of a coal wajjs’on, which could not be unloaded in the usual 

way on account of all the cells being occupied. ^Vith the per- 
mission of the station-master he went to his waggon, which was 
shunted in the usual place, took some coal from the top of the 
waggon, and descended on to the flag-path. The flag he slejiped 
on gave way, and ho fell into one of the cells and was injured. It 
was held that, although not getting his coal in the usual mode, the 
pdaintiff was not a mere licensee, but was engaged, Avitli the con- 
sent of the defendants, in a transaction of common interest to both 
parties, and was therefore entitled to require that the defendants’ 
premises should be in a I'easouably secure condition, [lloltnes v. 

N. E. Hy. Co., L. 11. G Ex. TIG ; 40 L. J. Ex. Til.) 

It was held in liulcrniaor v, Eutne-'i (L. 11. 2 C. P. Gil ; 30 
L. J. 0. P. (Ex. Ch.) 181) that where a person resorts to a build- 
ing in the coiu'se of business, on the express or implied invitation 
of the occupier, such person, using reasonable care, is entitled to 
expect the occupier to use reasonable care to iirevent damage from 
unusual danger which he knows or ought to know. 
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I. — Tolls and Rates. 


213. Raihvav companies are empowered liy tlieir ch- 
special Acts to take certain specilied tolls for the - 
carriage of goods and 2 ^<^Lsons on their railway, and 
for the use of sucli railway, 

‘‘It shall be lawful for the company to use and 
einidoy locomotive engines or other moving power, 
and carriages and waggons to be drawn or 2 )ro 2 :ielled 
thereby, and to carry and convey upon the railway 
all such 2 ^^sscngers and goods as may bo offered to 
them for that 2 )ur 2 )Osc, and to malco such reasonable 
charges in rcs 2 )cct thereof as they may from time to 
time determine u}:)©!!, not exceeding the tolls by the 
siDccial Act authorised to be taken.” (8 Viet. c. 20, 
s. 86.) 

“ It shall not be lawful for the company at any 
time to demand or take a greater amount of toll, or 
make a greater charge for the carriage of ^^^^s^engers 
or goods than they arc b}^ this and the S 2 )ecial Act 
authorised to demand.” (8 Viet. c. 20, s. 92.) 


XIII. 
t. 212. 


The third section enacts that the word “ toll ” shall include 
“ any rate or charge or other jiayment 2 )ayahlc under the sj’iecial 
Act” for any 2 )assengcr, animal, or goods conveyed on the 
railway. 

The 2 :)Ower to charge tolls is found in the provisions of the 
Railways Clauses Consolidation Act, 1845, which form this Article, 
as well as in each special Act, but the amount of the tolls is to bo 
gathered from the special Acts only. 

What determines whether a charge is a rate or a toll is not who 


M. 


Q 
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provide tlie carriage or wlio provide the engine, but who are the 
earners. ( Wafkinson v. TTrexham^ Co,, 3 E.y. & Ca. Tr, 

Ca. 5.) 

The toll clauses of a railway company's special Act are controlled 
by the general clause limiting maximum charges. (Qhatterloj Iron 
Co. V. N. Staff, iiy. Co., 3 Ity. & Ca. Tr. Ca. 238.) 

“ We do not consider that it would be expedient, even if it were 
practicable, to adopt any legi.slatiou which would abolish the free- 
dom railway companies enjoy of charging what sum they deem 
expedient within their maximum rates when properly defined, 
limited as that freedom is by the conditions of the Traffic Act. 
(Report of Royal Commission on Railways, 18G7.) 

The cliarges which railway companies are entitled to make are 
of two kinds, those pertaining to them as owners of a railway, and 
those attacliing to them as carriers. 

“ The charges of railway companies in their character of carnem 
consist mainly of remunoratioii for tlie mere conveyance of goods, 
aufl this remuneration includes tolls for the use of the railway, for 
the use of carriages and waggons, and for the supply of locomotive 
power. The amount of these tolls is fixed by statute, and a 
maximum rate comprising the several tolls is, with few exceptions, 
also fixed by statute, and is usually somewhat less in amount than 
the aggregate of the three separate tolls, probably because it was 
supposed that if the company provided both carriages and loco- 
motive power they might make an easier i>rofit than if either of 
these were supplied by the trader When the earlier Rail- 

way Acts were passed it was supposed that the companies would 
be, like the canal companies, mere owners of the route, and their 
maximum tolls were fixed accordingly. Rut they subsequently 
became carriers, and as carriers provided stations, sidings, ware- 
houses, cranes, and other fixed plant, which had in many cases 
previously been pro^fided or leased by i>rivate firms. The evidence 
given before your Committee proves conclusively that large sums 
have been expended hy railway companies in providing, from tune 
to time, for this accommodation. In the second place they pro- 


RATES AND TERMINAL VIIARDES 


vided labour and appliances for loading, unloading', covcringj 
collecting', and delivering traffic, wliicli services \'ai'icd in respect 
of different traffic. Some confusion has arisen from the use of tho 
word ‘ terminals ’ for both these classes of scr\ ico, and it 'would 
be 'well if distinct terms could be applied to them, such as ‘ station 
terminals’ and ‘handlin'? terminals.’ For these services they 
claim to be entitled bj different Acts of Parliament to receive 
‘ reasonable remuneration.’ ” Peport of Select Committee on 
Hallways, 1882, (See post, Ai'ts. 224, 225.) 

A railway company in carrying goods took them past C. junction 
to N.E, station and back, and then on by other lines, and charged 
a mileage rate, which included the mileage to and fro between 
these places ; such route was reasonable and usual. It was held 
that they could so charge, (A. Sy S. IF. JRt/. Co. v. 2f//ers, 39 L. J. 
C. P. 57.) 

The S. I). Py. Co. (as the working company under an agree- 
ment) in conveying goods from the P. Pailway to a line leading 
from their own railway, were compelled, through not having any 
siding or other accommodation at the junction, to conve}* goods 
three miles be3mnd the junction to a station on their line, and 
then to send them back to tho junction b\^ another train, and it 
was held that in such the^^ were entitled to credit themselves Avith 
the mileage one Ava}^ — namely, the three miles — in estimating tho 
mileage proportion betAA'eeii the tAA-o companies. [lUickfaMlelfjhy 
^‘c. Eij. Co. V. South Devon Dy. Co.^ 1 Py^ & Ca. Tr. Ca. 321.) 

In considering the fpiestion of tho reasonableness of charges, tho 
principle is not Avhat profit it may bo reasonable for a railway 
company to make, but what it is reasonable to charge to tho per- 
son Avho is charged. {^International Bruhje Coinpany y. Canada 
Son them By. Co.., 8 App. Cas, 723.) A proA’ision in a railway 
company’s special Act authorising them to fix such sura in respect 
of small parcels (not exceeding 500 pounds weight) as to them 
should seem fit repeals tho maximum rate clause. {Bff.rmdale v. 
G. W. liy. Co.j 10 C. B. (N. 8.) 137.) Such a provision docs not 
extend to articles sent in large aggregate quantities, though made 

o 2 
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Art^V^ i^eprLi’ate and distinct parcels, such as bags of sugar, coffee, 

Szc. ; but only to single parcels unconnected Avith parcels of a like 
nature wliich niiglit be sent upon the railway at the same time. 
{Edfran/s V. G. ir. Rf/. Co., 11 a B. 588.) 

One of the toll clauses of a railway company’s special Act con- 
tained tliese words, ‘‘For all cotton and other wools, hides, drugs, 
nianufactured goods, and all other wares, merchandize, articles, 
matters or things. ’ Coleridge, J., in delivering the judgment of 
the Court (Lord Campbell, C. J., Coleridge J., Wightman, J., and 
Lrlc, J said : It was suggested tliat ‘ manufactured goods ’ was, 
like ‘ dry goods,’ a term of art, and denoted goods supplied from 
Avhat are called the ‘ manufacturing districts,’ and Avhich maybe 
seen in A\'arehouses and tlie shops of drapers and haberdashers 
marked ‘labrics’ ; and some such notion may liave been in the 
mind of the Iramers of these sections ; but there are no clear indi- 

? was certainly the dutj^ of the defendants, if 

they had intended such a limitation of Avords, which in their 
natural meaning import a great deal more, to liaA'e taken care that 
such limitation sliould be expressed in unambiguous language. 
Forming the best judgment which we are able in so doubtful a 
matter, we think that the term ‘ manufactured goods ’ must be 
understood in a popular sense, and must mean not merely goods 
produced frojn the ruAv state by manual skill and labour, but such 
as are ordinarily produced in manufactories, and Ave should, there- 
fore, exclude stationery, and include shoes, ironmongery, glass and 
drapery. It should be obsei’A'ed, hoAvever, that haA'ing given what 
Ave conceive to be tlie meaning of the term, the application of that 
meaning to particular articles is a question of fact, not of law. 

. • . We get no assistance from the context. ‘ Cotton,’ ‘ wools, 
and ‘ drugs ’ may all mean articles in the ruAV state — 

{Parker v. G. IF. P//. Co., 26 L. J. Q. B. 209 ; 6 E. & B. 77.) 

The IiailAA'a}^ Commissioners liaA'e decided that the expression “all 
sorts of manure ” includes artificial manures, as Avell as dung and 
cheap manures, {jiberdeca Lime Co. Gf. JS^orth of Scoilaud 
Co,, 3 Ey. & Ca. Tr. Ca. 203.) 


BATFS AXD TEUMIXAL CUAUaK^. 


S13. Railway compaiiicrf liavo power to vary tluar 
rates as they mav think proper, providt'd their 
cliaro'es are the same to all, and do not exceed 
the maximum sums thev are authorized hv tlicur Acts 
to eharo'e, and a rcasonahle amount for leeal tc'rminal 

O ? 

services. 

‘‘ And Avliereas it is expedient tliat the company 
should he enabled to vary the tolls upon the railway 
so as to accommodate them to tlie circumstances of the 
traffic, but that such i)Ower of varying* should not be 
used for the purpose of prejudicing* (^r favouring' ])ar- 
ticular parties, or for tlie purpose of collusively and 
unfairly creating* a monopoly, eitlier in the hands of 
the company or of particular parties : it shall be law- 
ful, therefore, for tlie company, subject to the pro- 
visions and limitations herein and in tlic special Act 
contained, from time to time to alter or vary the tolls 
by the special Act authorized t(t be taken, either upon 
the whole or upon any particular portions of the rail- 
way, as they shall think tit : Provided that all such 
tolls be at all times cliargcd ccpially to all persons, 
and after the same rate, whether per ton per mile or 
otherwise, in respect of all passengers and of all goods 
or carriages of the same description, and conveyed or 
proi^elled by a like carriage or engine, jiassing only 
over the same portion of the line of railway under 
the same circumstances ; and no reduction or advance 
in any sucli tolls shall be made either din'ctly or indi- 
rectly in favour of or against any ])articular comj)any 
or person travelling upon or using the railway.’’ 
(8 Viet. c. 20, s. 90.) 


ch. xiri 

Art. 213. 
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As to the portion of this section relating to equality of tolls, 
see pod. Art. 250, p. 330. 

Ihe 'word tolls applies to traffic generally, and is not limited 
to tolls strictly so called. {Ererdicd v. L. 4' K. W. Bp. Co.^ 

2 Q. B. D. 254 ; 46 L. J. Q. B. D. 289.) 

214. And Avliorcas autliority lias been given by 
^all()ll.s Acts of Parliament to railway companies to 
demand tolls for the conveyance of passengers and 
goods, and for other services, over tlie fraction of a 
mile equal to the toll which they are authorized to 
demand for one mile ; therefore, in cases in Avhich 
any railway shall l)c amalgamated with any other 
adjoining railway or railways, such tolls shall be cal- 
culated and imposed at such rates as if such amalga- 
mated raihvays liad originally formed one line of 
railway.’’ (8 Viet. c. 20, s. 91.) 

One raihvay company, A., made an agi'eement "wnth another 
raihvay comjiany, B., to allow' B. to cany passengers and goods 
ever the A. line on certain terms. There w'as a station on the 
A. line towards the increased extent and accommodation of w'hich 
the B. company w'as to contribute a limited sum. The A. com- 


pany amalgamated w'ith others, obtained several branch lines, and 
assumed a different name. Tlie B. company did the same. It 
■was held by the House of Lords that the agreement applied to all 
traffic coming from the B. line upon the A. line, however origi- 
nating, whether only upon the original B. line, or in, from, or 
through any of its amalgamated lines. {The Lancashire York- 
shire Bp. Co. V. The East Lancashire Bp. Co.^ 25 L. L Ex. (H. L.) 
278.) 


S15. “ Wliex’e two railways are worked by one 
company, then in the calculation of tolls and charges 
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for any distances in respect of traffic (wliethor pas- 
sengers, animals, goods, carriages, or veliicles) con- 
veyed on both raihvays, the distances traversed shall 
be reckoned continuously on such railway's as if tliey 
were one railvmy.” (31 & 32 Viet. c. 119, s, 18.) 

The special Act of a railway company provided that where 
goods were carried ou the company's railway, or partly on their 
railway and partly on some other railway of whieli they were 
joint owners, or which they had a right to use, for a less distance 
than six miles, the company should he entitled to take tolls as for 
six miles. The Act also provided that the tolls for goods carried 
over the company’s line, and over portions of other lines of which 
they were part owners, or which they had a right to use, should 
he computed as if the company’s line and the said portions of the 
said other lines formed one railway. Goods were passed over the 
line of which the company were sole owners for a distance of less 
than six miles ; the same goods, on their transit to their ultimate 
destination, passed over another line, of which the company was 
part owner, for a distance of more than six miles, lliis latter 
line was under the sole management of another company. The 
goods were accompanied hy two dei-laratiou notes, one made out in 
the name of the first company, and the other in the name of the 
other company, hut the station of ultimate destination mentioned 
in both notes was the same. It was held hy the House of Lords 
that the company was not entitled to split the contract ; that the 
two lines must he treated as one ; and that the six mile clause was 
not applicahlc. {IhUucdHliiyc Yovhshiyc Conpauf/ v. Qid- 

low (No. 1), 42 L. J. Ex. (H. L.) 129.) 

The usual distance now authorized in a short distance clause is 

three miles. 


Ch. XIII. 
Art. 215. 


216 . A list of all the tolls authorized by tlie special 
Act to be taken, and ydiich shall be exacted by 
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u 


tlic company^ sliall bo published by the same being 
painted ii])on one toll-board or more in distinct black 
letters on a Avliite ground, or white letters on a black 
ground, or l)y the xsame being prin 
characters on jiaper affixed to sucli board, and by such 
board being* exliibited in some cons])icuous place on 
the stations or places ^^'llero sucli tolls shall be made 
pa 3 'able.‘’ (8 Viet. c. 20, s. 93.) 

1 he com])an 3 ' sliall cause tlie length of the railway 
to be measured, and milestones, posts or other con- 
spicuous objects to be set up and maintained along 
the whole line thereof, at the distance of one quarter 
of a mile from each other, with numbers or marks 
inscribed thereon denoting such distances.” (Sect. 94.) 

^^Xo tells shall be demanded or taken by the com- 
pau}' for the use of the railwaj' during* au}^ time at 
Avhich the boards hereinbefore directed to be exhibited 
shall not be so exhibited, or at Avhich the milestones 
hereinbefore directed to be set up and maintained shall 
not be so set up and maintained ; and if any person 
wilfull^^ pull down, deface or dcstroj' anj' such board 
or milestone he shall forfeit a sum not exceeding five 
pounds for evei*}^ sucli offence.” (Sect. 95.) 


4 he word “tolls’^ in sect. 95 of the ffailwa^’s Clauses Consolida- 
tion Act, 1845, relates to tolls properly so called, and not to charges 
for carrying passengers in the company’s o^m carriages. {Broicn 

V. G, JF 10/. Co., 9 Q. B. D. (C. A.) 744 ; 51 L. J. Q. B. (App.) 
529.) 


21 T. ‘^Eveiy railwa}" com pan}' and canal company 
shall keep at each of their stations and wharves a book 
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or books sho\\’ing every rate for tlic time being charged 
for the carriage of traffic, other than passengers and 
their luggage, from that station or wharf to any j)lacc 
to which they book, including any rates charged under 
any special contract, and stating tlie distance from tliat 
station or wharf of everv station, wharf, siding, or 
place to which any such rate is charged. 

Every such book sliall during all reasonable hours 
be open to the inspection of any person without the 
payment of any fee.'’ (30 & 37 ^ ict. c. 48, s. 14.) 

‘‘ AVhere a railwav' company intend to make any 
increase in the tolls, rates, or charges pul dished in the 
books required to be kept by the company for [)ublic 
inspection, under section 14 of the llegulation of Itail- 
Avays Act, 1873, or this Act, they shall give by publi- 
cation in such manner as the Hoard of Trade may 
prescribe at least fourteen days' notice of such intended 
increase, stating in such notice the date on Avhich the 
altered rate or charge is to take elfect ; and no such 
increase in the published tolls, rates, or charges of the 
railway company shall have effect unless and until the 
fourteen days’ notice required under this section has 
been given. Any company failing to comply with the 
provisions of this section shall, for each offence, and 
in the case of a continuing offence for every day during 
which the offence continues, be liable, on summary 
conviction, to a penalty not exceeding 5/.” (51 & 52 

Viet. c. 25, s. Appkxdix.) 

■Wlien traffic is received or delivered at any idaco ou any railway 
other than a station witliin the meaning’ of sect. 14 of the Iteg’ula- 
tion of Railways Act, 1873, the railway company, on whose line 
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St.^2Y7. place is, shall keep at the station nearest such place a book or 

books showing every rate for the time being charged for the car- 

liage of traffic other than passeng’ers and their luggage, from such 
place to any place to whicli they book, including any rates charged 
under an}’’ special contract, and stating* the distance from that place 
of every station, wharf, siding, or place to w'hich such rate is 
charged. Every such book sliall, during all reasonable hom's, be 
open to the nispeotion of any person without the pajTnont of a fee. 
(ol 52 Yict. c. 25, s. 34.) 

As to the penalty for contravening these sections, see next 

A2*t. (218). 


ihe Commissioners have held that the statutory direction, that 
the books shoidd be open to inspection, is equivalent to saying that 


there should bo a publication of the rates, and gives a g'cneral right 
to inspect, and also to make copies or extracts. [Perkius v. L. 
i\h W. Pu/. Co., 1 By. Ca. Tr. Ca. 327.) 

A company refusing to show their rate books at their stations 
will have to pay the costs of any proceedings which the parties, in 
the absence of information whicli the rate books would have 


afforded, had ‘‘reasonable and probable cause” for taking. {Clonmel 
Traders, v. Waterford 4* Limerick Py. Co., 4 By. & Ca. Tr. 
Ca. 92.) 


The book of rates which a railway company are required by this 
section to keep at their station must show all rates, local as well as 
thi’ough, which are being charged from the station where the book 
is kept. Through rates need not be shown, in whole or in paid, at 
any other station than the one from winch the traffic carried at 
through rates is forwarded in the first instance. {^Oxlade v. iA . A. 
Ay. Co. (No. 3), 3 By. iJe Ca. Tr. Ca. 35.) 

A classification table is to be open to the inspection of any person 
at every station wuthout paj’ment of any fee. (51 52 Tict. c. 25, 

s. 33, post, Appendix.) 


218 . ?re any charge sliall have been made by 

a company in I'cspect of the conveyance of goods over 
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tlicir railway, on application in writing- witliin one 
week after payment of tlio said charge made to the 
secretary of the company hy tlic person by whom or 
on whose account the same has been paid, the company 
shall within fourteen days render an account to tlio 

lb 

person so applying for the same, distinguishing' how 
mucli of the said charge is for the conveyance of the 
said o'oods on the railwa\o including therein tolls for 

Cl - 

the use of the raihvav, for the use of earriages, aiul 
for locomotive power, and Iiow much of such charge 
is for loading and unloading, covering, collection, 
delivery, and foi' other expenses, but yuthout })ar- 
ticularizing the several items of which the last-men- 
tioned portion of the charge may consist. ’ (31 & 33 

Viet. c. 119, s. 17.) 

The company shall witliin one week after applica- 
tion in writing made to the secretary of any railway 
company by any person interested in the carriage of 
any merchandise which lias been or is intended to be 
carried over the railway of such com})any, render an 
account to the person so applying in which tlic charge 
made or claimed by the company for the carriage of 
such merchandise shall be divided, and tlic charge for 

over the railway shall be distinguished 
from the terminal charges (if any), and from the dock 
charges (if any), and if any terminal cliargc or dock 
charge is included in such account the nature and 
detail of the terminal expenses or dock charges in 
respect of wliicli it IS niucle sluill lie specified, 

& 52 Viet. c. 25, a. 3.'3, post, Appendix.) 

“ Tlie Railway Couuuis.'iioncr.s may from time to 
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timCj on the apjilication of any person interested, 
make oidcis ^\itli respect to any 2)articu]ar description 
of tiaffic, requiring’ a railway coinj^any or canal com- 
pany to disting'uisli in tlie book mentioned in Article 
21/ lio^^ much of each rate is for the conveyance of 
the tiafHc on the railway or canal, includinfr therein 
tolls for the use of tlic railway or canal, for the use of 
carriages or vessels, or for locomotive power, and how 
much is for other exjienses, specifying the nature and 
detail of such other expenses. 

‘^Any comjiany failing to comply with the provi- 
sions of this section shall for eacli offence, and in the 
case of a continuing offence, for every day during’ 
which the offence continues, be liable to a jienalty not 
exceeding five j)ounds, and such penalty sliall be 
recovered and applied in the same manner as penalties 
imposed by the ]vailwa}'s Clauses Consolidation Act, 
184o, and the Railways Clauses Consolidation (Scot- 
land) Act, 184o (as the case may require), are for the 
time being recoverable and applicable.’^ (36 & 37 
Viet. c. 48, s. 14.) 

A railway company are not required, under sect. 14 of the Act 
of 1873, to show liov' the through rates quoted by it ai'e divided 
between the railway companies receiving them (JFaf/ciaso^f find 
others V. WreHmm, Ry. Co. (No. 3), 3 Ry. & Ca. Tr. Ca. 446) ; 
but ^^heIe a railway company charg-e a tbi’ougb rate for merchan- 
dise earned partly by land and partly by sea, see 51 Sc 52 Yict. 
c. 25, s. 33, ss. Oy posf, Appkxdix. 

company are bound to distinguisb under tliis section, 

order rate charged is a lump sum rate fixed by the company 

Co. 2 Ey-^° compete with other lines. (Rai/ey v. Z. C. A R, By. 

& Ca. Tr. Ca. 99.) 


in 
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Where it was proved in e^ idouce that nothing was included in 
a parcels rate except the carriage on the railway, the (Jommis- 
sioners refused to make an order under sect. 14. {Roheytsoa v. 
MkUa}Hl Great }V( stern ^ 2 lly. it Ca, Tr. Ca. 409.) 

Where, to an application under tliis section, the railway company 
answered that the rates charired were milean'c rates within tlieir 
Parliamentary powers, and were not made up of separate sums, 
the Commissioners held that an order to distinguish such rates 
should he made, as it did not follow that the whole of each rate 
was for conveyance only, and that part was not for other expenses. 
{Jones V. jN, E, Rf/. Co., 2 Ky. & Ca. Tr. Ca. 2U8.) 

An order under sect. 14 will be made only as to rates which are 
being charged by a railway company at the time of the application. 
{Hat I V. L. B. 4* C. Ry, C'o., 4 Py. & Ca. Tr. Ca. d98.) 

The withdrawal of rates by a railway company, after an ajt pli- 
cation has been made to the Railway Commissioners, will not 
disentitle an applicant to an order under sect. 14, calling on the 
compaii}' to distinguish how tlic rate is made up. {Berri/ v. L. C. 
^ I). R//, Co., 4 lly. & Ca. Tr. Ca. 310.) 

It being the duty of a railway company to inform any person 
interested, and applying to it for information, how much of each 
local and through rate in its entirety is for conveyance, and how 
much is for other expenses, specifying the nature and detail of 
sucli other expenses, if the information is withheld, the Railway 
Commissioners will, on an application under sect. 14, order it to be 
given, and to be made public by proper entries in the rate book, 
and will order the railway company to pay the costs of the pro- 
ceedings which became necessary for the purpose of obtaining such 
information. {Cairns v. JN. E. 10/. Co., and Coxon v. JN. E. Ry. 
Co. (No. 1), 4 Ry. & Cu. Tr. Ca. 221 ; Waikinson and others v. 
Wre.cham, Mold, and Cotnadds Quay Ry. Co. (No. 3), 3 Ry. & Ca. 
Tr. Ca. 440.) 

The words “ specifying the nature and detail of such other 
expenses” reqxiire a railway company to state in their rate book, 
to which the order made applies, what terminal services they 
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undertake to perform with regard to the particular traffic, and 
how much thej^ charge for each of such terminal services, and a 
railway company does not sufficiently comply with the section 
by giving a list of tlie various terminal services which 
perform, and stating what their total charge is for the wliole 
of these services. {Cohtian v. G. E. Rij. Co.^ 4 lly. & Ca. Tr. 
Ca. 108.) 

The details to be given under sect. 14 must he such as to enable 
the person paying the rates and the Commissioners, should appli- 
cation under sect. 15 he made to them, to say "whether an expense 
charged for in the rate is an expense for which the railway company 
can properly charge, and "whether the amount charged for that 
expense is a reasonable amount or not. {Birch grove Sled Co. v. 
Midland Eg. Co., 5 Hy. & Ca. Tr. Ca. 229.) 



219. Ever}' railway and canal company, at tlie 
recpicst of any otlier sucli company or of any person 
intere.sted in tliroiigh traffic, shall afford all due and 
reasonable facilities for the receiving, forwarding, and 
delivering of tlirough traffic to and from the railway 
or canal of any other such company at through rates, 
tolls, or fares. (51 & 52 Viet. c. 25, s. 25.) 

As to the granting of such facilities, see posl^ Art. 253. 


220. If a railway company charge for conveyance 
of goods the extreme sum sanctioned by their special 
Act, they cannot limit their liability as insurers. But 

fc’- i ^ 

if a railu'ay compan}' offer to carry at less than their 
maximum rates, in consideration of being* relieved 
from loss by accidents, and give the customer an 
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alternative of caiT}'ing' liis g'oods at tlic niaKimum 
or insured rate, then such a conditioiij if accepted 
by the consignorj is reasonable and valid. {Anie^ 
Art. 171.) 

J3ut even at the lower alternative rate the company cannot 
contract themselves out of liability’’ for gross negligence. 

See also Art. 168, as to a special contract for conveyance of 
goods. 


221 . Whenever any person receiving or sending 
or desiring to send goods by any railway is of opinion 
that the railway company is charging him an unfair 
or an unreasonable rate of cliarg-e, or is in any other 
res 2 )cct treating him in an o 2 ) 2 :)ressive or nnreasonable 
manner, such may comjdain to the Board of 

Trade. 


The Board of Trade, if they think that there is 


reasonable ground for the complaint, may thorenj^ou 
call u 2 )ou the railway com 2 )any for an ex[)lanation, 
and endeavour to settle amicably tlie ditfercnces 
between the comjDlainant and the railway com 2 )auy. 
(51 & 52 Viet. c. 25, s. 31.) 


‘‘ Tor the jmrposo aforesaid, the Board of Trade may appoint 
either one of their own otHcers or any other com2)etent I'lerson to 
communicate with the complainant and the railway company, and 
to receive and consider such ex^danations and communications as 
may be made in refereiice to the complaint ; and the Board of 
Trade may 2)ay to such last- mentioned person sucli remuneration 
as they may think fit, and as may he approved hy the Treasury. 

“ A complaint imder this section may bo made to tho Board of 
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Trade by any of tlie autliorities mentioned in sect. 7 of tbis Act 
(see ArrEXDix) in any case in y^hicli, in the opinion of any 
of such authorities, they or any traders or persons in their district 
are being charged unfair or unreasonable rates by a railway com- 
pany ; and all the provisions of this section shall apply to a 
complaint so made as if the same liad been made by a person 
entitled to make a complaint under tliis section.” (ol Si b‘2 Yict. 
c. 2o, s. 31, /W, Ari’KXDix.) 


223. Wliero anv question or cli.sjmtc arises, in- 
Tolving tlic legality of any toll, rate, or charge, or 
portion of a toll, rate, or cliarge, chargecl or sought 


to he charged for inerehandize traffic bv a railway 
conq)any or a canal company, the Railway and Canal 
Commissioners have jurisdiction to hear and determine 
the same, and to enforce payment of such toll, rate, 
or charge, or so much thereof as the Commissioners 
decide to he legal. (51 & 52 Viet. c. 25, s. 10.) 


Until the passing of this Act the Hallway Commissioners had 
no jurisdiction in the matter of the charges made by railway 
companies, unless they were open to objection as being made m 
contravention of sect. 2 of the Itailway and Canal Traffic Act, 
1854, or unless the}’' were in tlie nature of terminal charges. 

As to the Commissioners’ jurisdiction over rates which cause an 
undue preference or undue prejudice, see post, Axt. 260. 


223 . If a person sending goods, in ignorance of 
the fact that the rates charged to him exceed those 
authorized by law, pays the amount demanded by 
the railway company, he can, upon cllscoveruig the 
truth, sue the company, and recover as damages 


nATES AND TEIiMlN'AL CHARGES. 


2n 


the difltoronco between tlio sum paid and that wliieh 
the company was by law entitled to demand. ( Ever shed 
V, L, cS' i\: ir. El/. Co., ;] App. Cas. 1029.) 


ch. xiir. 

Art. 223. 


In the above case the illegal charge was as to terminals ; hut it 
is equally true if the overcharge is in the mileage rate. 

“ Where the Eailway and Canal Commissioners have jurisdiction 
to hear and determiuo any matter, they may, in addition to or in 
substitution for any other relief, award to any complaining party 
who is aggrieved such damages as they find him to have sus- 
taiued ; and such award of damages is to be in complete satisfaction 
of any claim for damages, including repayment of overcharges, 
which but for this Act such party would have had by reason of 
the matter of complaint.” (51 & 52 Yiet. c. 25, s. 12.) 

There is a proviso in that section that such damages are not to 
he awarded unless complaint has been made to the Commissioners 
within one j^ear from the discoveiy by the jiarty aggrieved of the 
matter complained of. {Post., Api’EXdix.) 


11. — Terminal Services and Charges. 

224 . The Railway Commi.ssionors have power to 
hear and determine any question or dispute wliicli 
may arise with rc.spect to the terminal charges of nny 
railway company, where sucli cl largcs have not been 
fixed by any Act of Parliament, and to decide what 
is a reasonable sum to be paid to any company for 
loading and unloading, covering, collection, dclivciy, 

M. 


It 
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and otlior sorviros of a like nature ; any decision of 

* 

tlic Commissioners under this section bcina’ bindinjr 

O O 

on all Courts and in all lepd proceed in ys Avliatsoever, 
(^)G & 37 ^dct. c. 48, s. 15.) 

This cuactincnt give.? the llaihvay Commissioners power, in case 
of dis[mto, to determine what is a reasonable sum to be charged for 
terminals. 

No definition of “ terminals’’ has hitherto been attempted in an 
Act of Parliament, but for the purpose of the Paihvaj" and Canal 
Trafilc Act, terminal charges ” are to include “ charges in 

respect of stations, sidings, wharves, depots, warehouses, cranes, 
and other similar raatteiv, and of any services rendei’ed thereat,” 
^beot. 

In the report of tlie Select Committee on Pailways (Pates and 
Pares), 1882, “terminals” are defined to he “accommodation and 
conveniences afforded, and services performed in respect to the goods 
at tlie receiving and delivering stations,” and they recommended 
that “terminal” charges he recognised, hut subject to publication 
hy companies, and in case of challenge, to sanction by the Pailway 
C ommi s si on c r s . 

As to the distinction hotweeii “station terminals” and “handling 
terminals,” see rmfe, p. 227. 


225. Wlicre the special Act of a railway company 
enacts that The maximum rates of charges to be 
made Ijy tlic company for the com^cyancc of animals 
and goods, including the tolls for the nsc of their rail- 
Avays and Avaggoiis or trucks, and for locomotive 2 )Ower, 
and GA'erA' other cx|:)eiise incidental to such couA’cyance 
(exccjit a reasonable sum for loading, coA'ering*, and 
unloading: the goods at aiiA^ terminal station of such 

* O O i.' 

goods, and for delivery and collection, and any other 
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services incidental to tlio duty or business of a carrier, 
Avlierc such services, or am' of tliein, arc or is per- 
formed by tlie com 2 ’)any), sliall not oxcihhI" certain 
sums prescribed; station accommodation, tlie use of 


gs, Aveighing, clieclcing', clerkage, wateliing, and 
labelling, provided and performed ]iv tlie c'umpany in 
respect of goods traffic carried by them as carriers, 
may be, and primu Javle are, services incidental to 
the duty or business of a carrier'' within siicli cmact- 
nient : M'hether they arc so in anv particular case is a 
cpiestion of fact for the liuilway Commissioners to 
decide (under sect. 15 of the Ixegulation of Jxaihva} s 
Act, 1873), and if found by them to 1 )e so, such ser- 
vices may be the subject of a separate reasonable 
charge in addition to the rates prescribed, [llall v. 
London^ Brujhton^ 11//. Co.^ 15 Q. 13. D. 505 ; 5 Ry. 
& Ca. Tr. Ca. 28.) 

As this xvork is intended only as a digest of tlie existing law, it 
will not bo proper to discuss the x’oxcd question of — whether the 
maximum rates for conve3'ance include station accommodation, 
&c. The views of the Railwaj^ Commissioners and of the Divisional 
Court arc fulb^ stated in the reports of Ilall's ca.se, and this 
Article states what the decision of a Divisional Court was on the 
subject. 

226 . The legal meaning in the special Acts of rail- 
way companies of the words ^Hoad” and unload'’ is 
no otlicr tliau the sense in wliich tlicy arc used in 
ordinary Englisli, and the words are not applicable to 
things which have tlicir own proper words to describe 
them. [Kcni/yson v. C. W. llfj. Co.^ 1 Ry. & Ca. Tr. 
Ca. 420.) 

R 2 
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Tlie terms loading'” and unloading’” do not 
coinprelicnd more tlian tlic labour of packing and un- 
packing a goods train or a goods trucic, n'liether done 
by liand or by inaehinerv. (i>V/'ry v. L. C. cV D* 

A Hy. Ca. Tr. Cw 310.) 


Upon au application to fix tlio sums to be paid to tho railway 
company for performing tlio services of loading and unloading 
iron rods cut into lengths and rolled round a cylinder, two feet or 
so in diameter, into coils, '\^'liieh weighed about two hundredweight 
cacli, and of which fifty or sixty made a load for a truck, it was 
proved that the senders and receivers of tlie goods employed their 
own carts, and tlicir carters put tlio carts hy the side of the trucks 
and assisted in the work of loading and unloading, the company’s 
porters performing tho larger share of the work. The Commis- 
simiers foiuid lliat the cost to the company at the sending station 
was 4 h/. a ton. and at tho receiving station 4d. a ton, and held, 
that taking this cost, with au addition for profit, a reasonable 
eliargo for such assistance in loading and unloading respectively 
was od. a ton ; and tliat ebecking was a service not properly 
embraced in the term loading, and which sliould not be reckoned 
as x’fU’t of tlie expense of loading. [ICrmpso/f v. G. jr. By. Co., 

.sv(/nv/.) 

There can be no average rate for loading and unloading. Each 
ease must depend on its own cireuinstances. If the terminal 
charges exceed the actual cost to the railway company, and a rea- 
sonable profit, then they are unreasonable. 

As to rebates, see Undue Preference, Art, 2/6. 


227* Where the special Act of a railway coiu 2 }aiij" 

enacts that in addition to the maximum mileage rates 

* 

tlie company may charge a reasonable sum for covering 
of goods at any terminal station of such goods^ tho 
word coverina’ ” inedudes not only the lahour of un- 

O ^ 
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folding and making fast tlic sliocts over a loaded 
Avaggon, but also the use of the sheets, (llali tS' Co. v. 
London j Brighton South Cocust Bg. tb., 4 1\\'. & Ca, 
Tr. Ca. 398.) 

If the special Act contains the Avords ])rovidiiig 
covers,” this includes not onlv the su 2 )plv of slieets, 
but also the labour of covering vvagg'ons Avith them. 
(Co.von V. xY. K Ihj, Co. (No. 2), 4 Ily. & Ca. Tr. Ca. 
284.) 


In ITatf s case it was held tliat, as reg'ards the applicants’ tralfic, 
tod. a sheet was a reasonable sum for the use of a sheet, it 
being proved that a sheet used in that trafFic Avould make two 
journeys a Aveek ; that a reasonable charge for the labour of 
coA’ering the loaded truck was 3r^. if one sheet only Avas used, and 
2d. each sheet if more than one. 

In CoxoCh case, the special Act of a railway company enacted 
that it should be lawful for them to demand, in addition to the 
maximum mileage rates, a “ reasonable sum for loading, unloacbng, 
collecting, receiving-, or dolivering, and for providing coA'ers for 
minerals, goods, articles, or animals.” Tlie Commissioners held, 
that the Avords “p^'^viding coaxts” included not only the supply of 


sheets, but also the labour of covering AA'aggous AA'itli them. 

Upon an application to the Commissioners to decide Avliat AA’ore 
reasonable sums to be paid to the railAA%ay company for terminal 
services in respect of hay and straAV trallic, it Avas proved that the 
raihvay company at the sending station provided a truck and tAAm 
sheets for covering the load, A\’'hich amounted to one and a-half 
tons, and that a railAV'ay porter assisted the consignor’s servant in 
loading and di’aAA*ing the sheets over the load and fastening them ; 
that at the receiving station a porter untied the sheets, and then 
the consignee unloaded the truck and removed the hay or straAA^, 
and that if he detained the truck beyond three clear days he Avas 
charged demurrage. 
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It was further proved that the railway porter covered the loaded 
waggon in twenty minutes, and tliat with the assistance of the 
consignor’s servant he was able to load also in the same space of 
time ; that the uncovering at the receiving station took ten minutes; 
hut as the unloading was generally spread over two or three days, 
and the uncovering and re-covering the load had to ho repeated, 
another ten minutes should he added on that account. It was held, 
tliat \hL a slieot vras a reasonable sum for providing covering, 
assuming that a sheet used in that trafllc would not make more 
than one journey a week, that a reasonable charge for covering the 
loaded waggon was 2d. a ton ; for assistance in loading, 2(L a ton ; 
for uncovering and re-covering the load at the receiving station, 
2d. per ton. 


2S8» Woigliing* goods carried on a railway at a 
raihva\' station for the coiivenicneo of tlie consignees 


is incidental to the statutory powers of the railway 
company, and not itUra idrcs^ and an action may he 
maintained by the company to recover charges for 
weighing them. (X. cS' iY. TF. I\fj. Co, and G, TT-Xy. 
Co. y. E. Price cS* Eon, 11 Q. B. D. 485 ; 52 L. J. Q. B. 
D. 754.) 


In that ease the railw'ay company carried coals on their line for 
the defendants, who were coal merchants, and dehvered them at the 
defendants’ wharf, which adjoined a siding at one of the compau}’ s 
stations, and they allowed the defendants, in consideration of 
paying a specified reasonable charge, to "weigh out the coals to 
customers b}’’ a machine belonging to the company, placed in the 
station yard. The company had no express statutory powei to 
make charges for the use of their w'eighing-iuachines. It was held, 
that the charges w^re not ultra rires^ and the company could main- 
tain an action to recover them from the defendants. 

As to whether when the siiecial Act of a railway’ company com- 
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pels tlieni to ^veig'l^ coal at tlio point of discliavge, such -wcig 
a facility for dolivcry under sect. 2 of the llailway and 
Traffic Act, 18-34, see jmfj p, 230. 


lung' is 

O' 

Canal 


ch. xrii. 

Art. 228. 


III. — The Lien or a Kailwav (A):\irANv. 


229 . Ivaihvay conipanic.s actiiiu' as carriers arc 
entitled by tlie comiuou laM^ to a lieu on tliu goods, 
and, unless they have entered into some special con- 
tract by 'svhich the right is waived, have a right to 
detain goods which they have received to be carried 
until the charges of carrying have been paid to them l)y 
the owner or employer. But railway companies have 
only the common law lien to rely upon. Section 97 of 
the Railways Clauses Consolidation Act, 1845, wliich 
gives a general power to detain and sell all goods in case 
of non-payment of tolls due in re3].)0ct of any carriage 
or goods, applies onh' to tolls due for the use of the 
line by persons conve^ung goods in their own carriages, 
and not to tolls or charges due for goods carried by 
a railway company as carriers. {JVaiiis v. L. A S. W, 
Iifj. Co.^ L, R. D Ex. G2 ; 89 L. J. Ex. 57 ; Scoitlsh A5 
E, R]j. Co. V. AmlersoUy 1 Sess. Ca. (8rd Ser.) 105G.) 


A railway company, therefore, cannot sell goods which they 
have conveyed as carriers, and over which they have a lion. (See 
antCy Art. 110.) 

If, on demand, any person falls to pay the tolls due in respect 
of any carriage or goods, it shall be lawful for the company to 
detain and sell such carriage, or all or any part of such goods, or if 
the same shall have bocii removed from the promises of the com- 
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Ch. xiii, pany, to iletain and sell any otBev caii'iage or goods within snch 

premises uelougiiig to tlie party liable to pay siicli tolls, and out of 

the moneys arihiig from such sale to retain the tolls payable as 
aforesaid, and all eliarges and expenses of such detention and sale, 
rendering the OYcrplus, if any, of the money's arising by such sale, 
and sueli of the carriages or goods as shall remain unsold, to the 
p 010011 cn tilled thereto ; or it sliall he lawful for the company to 
recover any such tolls by action at law.” (8 (Jc 9 Yict. c. 20, 
s. 07.) 

Notwithstanding the definition of toll in the interpretation clause 
as including “any rate or charge,” Occ. (see Art. 212), this 
section has been held in the above cases to apply to tolls only, and 
not to the charges made by a eompaiyv as can'iers. 

A sum claimed for sending back empty carriages is not a “toll” 
within tiie meaning of section 07 of the Kailways Clauses Act, 1845. 
(Field V. Kni'jjort^ Ahti'davcrnnf and Hereford iZy. Co., 27 L. J. Ex. 
oOG ; 3 II, & N. 400 ; and see Granthara Canal iF((vigatio}i v. Hally 
14 M. 'W. 880.) 

A trader entered into an agreement with a railway company by 
which the company were to render a monthly account of their 
charges for freight of goods carried by them for the trader, and 
the company were to have a general lien for all moneys due to 
them on all goods belonging to him in their hands. He after- 
wards filed a lirpiidation petition, and a receiver and manager of 
his business was appointed, who, in order to carry on the business, 
bought goods witii his own money and sent them hy the company s 
railway. The company detained the goods under their lien, and 
onl}' delivered them on pa 3 ^meiit of 507, which was due to them 
for freight. The receiver paid the 50/. under protest, and the 
Court of Baukniptcy ordered the comjiany to repay it : — Held, 
that the Court of Bankruptcy had no jurisdiction to make the 
order. But, seniblcy that the company would have no defence to 
an action the receiver for the 50/. (Ex parte G. H . Ay. Cv.y 
In re BaAtcUy 22 Ch. D. (C. A.) 470; 52 L. J. Ch. (App.) 
734.) 
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The plaintiff consigned certain goods for carriage by the de- 
fendants to the consignee’s address. The eousignin out note, AYhich 
was signed hy the plaintiff, contained a condition that “ all goods 
delivered to the company will be received and held by them subject 
to a general lien for money due to them, whctlicr for carriage of 
such goods or for other charges.” Tlio Court held that tlie lien 
continued so long as the company held the goods, and was in no 
wa}^ affected b}’’ the refusal of the consignee to accept the goods 
after they had arrived at their destination. v. G. IF. 

i?y. Co., o2 L. J. Q. B. 270.) 

As to the effect of the consignee’s bankruptc}’ upon a general 
lien constituted by agreement in favour of the company, see 
Wiltshire Iron Co. x. Gt. Western By. Co. (L. Iv. G Q. B. 101). 

“ If a earner conveys goods under a particidar notice, that notice 
and the acceptance of it by the customer may constitute a contract 
which will give him a general lien.” Bor Channell, B., in Walli-Is 
case, supra. 

Tinder the first part of sect. 07 of the Bailways Clauses Con- 
solidation Act, 184o, which provides tliat on failure ‘‘ to pay the 
tolls due in respect of any carriage or goods,” the company may 
detain and sell such carriage, or all or any part of such goods,” 
the company lias no right to detain and sell a carriage for defaidt 
in payment of tolls duo only in respect of the goods carried on it. 

By an Act with which the Bailways Clauses Consolidation Act 
was incorporated, a railway company was authorized to charge a 
certain rate per ton per mile for coal earned on its line, with addi- 
tional rates per ton per mile if the company supplied carriages and 
engines, but no mention was made of a toll for carriages conveyed 
on their line. The B. Company conveyed coals on the line in their 
own carriages, the railway company supplying power, and render- 
ing accounts by which they charged the authorized rates per ton 
per mile for the coals and power, but did not charge anj" toll for 
the carriages. It w as held by the Court of Appeal that the rail- 
wa}'’ company could not detain and sell the carriages for the tolls 
due. 


Ch, XIII. 
Art. 229. 
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Ch. XIII. 
Art. 329. 


Scmhk, that ihe latter part of the section, ^vliich enables the com- 
pany to detain and soli for tolls due to thorn any carnages or goods 
on the premises of tlie company belonging to the persons owing the 
tolls, is not confined to carriages or goods to which the debtor is 
absolutely entitled ; but if he has only a partial interest the com- 
pany can only sell such interest as he has. 


"W hether under tlic latter part of the section caiTiages can bo 
detained and sold for tolls due on goods, quwrc. {Norlh Central 
W(((jon Co. V. J/. S. 4' L. Puj. Co., 35 Ch. D. 191 ; 55 L. J. Ch. 780.) 
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Ch. XIV. 
Art. 230. 


I. — CJenekallv. 

230. E very railwa}^ coiiipaiiy, canal company, and 
L'aihvay and canal company, sliall, according to tlieir 
L'espoctive powers, afford all reasonable facilities for 
the receiving and forwarding and delivering of traffic 


(wliicli, by interpretation clause, includes passengers 
and their luggage, goods and animals) upon and from 
tlic several railways (which, l^y interpretation clause, 
includes station and siding) and canals belonging to 
or worked by such companies respectively, and for the 
I’cturu of carriages, trucks, boats, and other vehicles. 


and )io such company shall make or give any undue 

< 

or unreasonable preference or advantage to or m 
favour of any particular person or company, or any 
particular descri])tion of traffic, in any respect what- 
soever, nor shall any such company subject any 
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pai'ticular person or company, or any particular 
description of traftic, to anv undue or unrcasonaldc 
prejudice or disadvantage in any rcs})ect whatsoever; 
and every railway company and canal company and 
railway and canal company having or working rail- 
ways or canals wliicli form part of a continuous lino 
of railway or canal or railway and canal communica- 
tion, or which have the terminus, station, or wharf of 
the one near (oc., by interpretation clause of the Act, 
within one mile) the terminus, station, or Avharf of 
the other, shall afford all due and reasonable facilities 
for receiving and forwarding all the traflic arriving 
by one of such railwa 3 "s or canals by the other, Avith- 
out any unreasonable delay, and Avithout aiiA" such 
preference or advantage, or prejudice or disadvantage, 
as aforesaid, and so that no obstruction nuiA’ be olfered 

^ 4 ^' 

to the public desirous of using such railways or canals 
or railwa 3 ^s and canals as a continuous line of com- 
munication, and so that all reasonable accommodation 
may, by means of tlie railwaA's (AA'hich includes 
stations and sidings) and canals of the several com- 
panies, be at all times afforded to the public in that 
behalf. (Ixailwa 3 " & Canal Traffic Act, 1851, 17 & 
18 Viet. c. 31 , s. 2.) 


Seo Dichson v. Clrcat iCorihcni Ihj. Co.^ ante, pp. 120, 121. 

Trom 1851 to 1873 tlio remodj' under tliis section was an appli- 
cation to the Court of Common Pleas. Since 1873 the jurisdiction 
has been transferred to the Ilailwa}^ Commissioners. 

The Select Committee of 1872 stated in their Iteport that the 
applications to the Coiu't of Common Pleas Avere almost all com- 
plaints of undue preference, and that the branch of the Act 
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Ch. XIV. 
Art. 230. 


relating to trafHc facilities had failed altogether to bo ap 2 :)lied, not 
because that branch did not need to be enforced as much as the 
other branch, but because of the diliioulty of questions connected 
■with traffic arrangements. Since the passing of the Act of 1873 
many applications have l)ecn made to the Commissioners founded 
on complaints of companies not affording proper traffic facilities. 

In 1845 an Ar-t (8 0 Yict. c. 4'^) was passed enabling canal 

companies to become carriers of goods upon their canals. 

Canal companies, as a rule, not being carriers on their own 
canals, and more than half the canals in ICngland and Ireland 
being owned or controlled by railway companies, the subject of 
the carriage of goods by canal has ceased to be one of much 


practical importance. Tliore are no independently-owned canals 
in Scotland. An oxliaustivc work on the “ law relating to canals ’’ 
was published in 1885 under that title, by Mr. II. G-. Webster. 

“ Canals are able to compete with railways in the carriage of 
sundry classes of trafTic, and railway companies have had recourse 
to various means to interfere with the independence of canals, and 
to obtain a control over them, ^^fany railway companies are canal 
companies as well, and own canals whicli are portions of a con- 
tinuous navigation, and it was quite necessary that their policy as 
railway companies to prevent b}' higli tolls the candage by water 
of competing or through trafTic should be met bj’' independent 
canal companies liaving a right to call upon them to agree to 
through tolls.” (Fourtli Annual lleport of Railway Commis- 
sioners.) 

Some of the provisions of the Railway and Canal Traffic Act, 1888 
Appendix), arc intended to make canals more independent of 
railway companies, and bettor able to compete with them. 


231 . To induce the interference of the Railway 
Cominissioiicrs on a question of ‘^reasonable facili- 
ties,” apart from undue preference, it is generally^ 
necessary to prove a public inconvenience, and not 
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merely an iucliviclual grievance, [Barrel v. G, N. 7?y. 
Co. ami Jllilland Bi/, Co,, 1 lly. & Ca. Tv. Ca. 38 ; 2G 
I.. J, C. P. 83 ; 1 C, 13. (N. S.) 423, jmsl, pp. 299, 34C ; 
BeadeUx. E. C. Rij. Co., 1 Ky. & (An Tr. Ca. 50; 20 
L. J. C. P. 250 ; Painter x. L. B. A* C. By. Co., 1 Py. 
& Ca. Tr. Ca. 58 ; 2 C. B. (N. S.) 7<)2 ; Ilfracombe Pnblic 
Convei/ance Co. x. L. cV IF. By. Co., 1 By. & Ca. Tr. 
Ca. 01 ; Addison on Contracts, 8tli od., p. 575.) 

These cases show that public convenience is probably the stan<lard 
by which the absolute accommodation to be granted b}" railway 
companies to the public should be determined, when the question 
is unincumbered by any considerations of \uidue preference. 

Barret’s application was refused, as being that of a person 
seeking to have a complicated trafhc arrangement re-arranged 
for his ovTi peculiar benefit. In that case Williams, J., said : 
“ If applicant had satisfied me that public convenience required 
what ho asks, and the accommodation could reasonably bo 
granted, I should have j'laused considerably before assenting to 
the rule being discharged,” (frcsswell, J., said : In considering 
what was a reasonable amount of accommodation, regard must be 
had to the convenience of the general traffic of the company.” 

In Beadelf.s eaxe and Pdhiicrx.^ and that of the B/rncoinbe Con- 
veyance Co., the complainants wore unsuccessful, because the Court 
was not satisfied that there was a substantial inconvenience to the 
public from tlie cab arrangements made for them by the company. 


Ch. XIV. 
Art. 231. 


233. Tlic Baihva}" and Canal Traffic Act, 1854, 
s. 2, docs not compel a railway company to find 
reasonable accommodation for the public further than 
as it is in the interests of railway traflic that it should 

4 /' 


be found, (llolijliead Local Hoard v. London and North 
Western E,j. Co., « Ry. & Ca. Tr. Cas. 37.) 
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Ch. XIV. 
Art. 232. 


In that case an application to the Commissioners under that 
section to order a railway company to constract a foot-hridge over 
their railway in their station at II. for the more convenient ingress 
and egress of foot-passengers from and to the town was refused, 
on the ground that such a bridge was not a due and reasonable 
facility under the circumstances. 


The Commissioners in delivering judgment said : — This is an 
application to us to rccpiiro the London and North Western Rail- 
way C'ompany to erect a foot-bridge in their station at Holyhead, 
with a ^iow tf) slioitcniug' the distance between the town and their 
passenger station. 


a m 


The Ih’afPic Act, 1851, docs not compel a railway company to 
find reasonable accommodation for the public further than as it is 


in the interests of railway traffic that it should be found ; but it 
has been felt to he a grievance by the applicants that there was 
not also more endeavour made in designing the new station to 
connect the two sides, hetween which it was interposed, by cross 
roads, and that communication conseciuently between the tovn 
west of tlie station and the districts cast of it, known as Black 
Bridge and Turkey Shore, has become less easy and direct than it 
was. ... A station cannot be expected to have every possible 
facility, and it is enough if on the whole and with the particular 
facility here in question wanting Holyhead local passenger traffic 
is well off in respect of station accommodation. It is, in fact, 
more tlian usuall}^ so, for its size, for it has a station which is 
more than in proportion to its requirements, being adapted as well 
to a great through traffic, of wliich the railway company are 
earners both at sea and by railway, and with a view to which it 
has been provided with the best appliances for facilitating the 
forwarding of traffic. By these local traffic also is benefited, and 
on the whole the claims of traffic of that character seem to us to 
bo faiily met. We are of opinion, therefore, that a case has not 
been made out for an order against the com2^ariy, and the apph- 
cation must he refused with costs.' ^ 
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233. Where any enactment in a special Act — 
(a) contains provisions relating to traflic facilitios, un- 
due prcferencCj or other matters mentioned in sect. 2 
of the Eailway and Canal Traflic Act, 18o4 ; or (1.>) 
requires a company to vdiich this part of this Act ap- 
jdies to provide any station, road, or otlier similar work 


for public accommodation; or (c) otherwise imposes on 
a company to which this part of this Act applies any 
obligation in favour of the public or any individual, or 
where any Act contains provisions relating' to private 
branch railways or private sidings, the Commissioners 
shall have the like jurisdiction to hear and determine 
a complaint of a contravention of the enactment as the 
Commissioners have to hear and determine a complaint 


of a contravention of sect. 2 of tlic Railway and Canal 
Traflic Act, 1854, as amended by subsequent Acts. 
(51 & 52 Viet, c, 25, s. 9.) 

The Railway and Canal Traflic Act, 1854, s. 2, re- 
quires facilities to be given according to the powers of 
railway companies, and as special Railway Acts make 
the powers of some companies larger than those of 
others, so they also extend or limit the facilities they 
give to tlic public, and thus the general enactment as 
to affording facilities has to be read and considered 
with reference to the language of any special clauses 
regarding them. {^TJiarsis Sulphiir and Copper Co. v, 
L, and N. W. 7?y. Co., 3 Ry. & Ca. Tr. Ca. 455.) 


Ch. XIV. 
Ax't. 233, 


In that case upon complaint by persons occupying works or 
manufactories adjacent to the railway that the railway company 
did not supply sulficicnt waggons for the traffic on the railway, it 
was held, that although the duty cast upon tho railway company 
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Ch. XIV. 
Art. 233. 


by the special Act v as limited to cases where there was a request 
for waggons by members of a paidicular class, and where also 
onlj^ particular lines of railway were recj[uired to be used, yet 
wlicro the duty did arise, it determined what was a reasonable 
facility within tlie meaning of sect. 2 of the Traffic Act, 1854, as 


effect ivcly as if it were a duty of a more G’eneral kind or one 
wliicli applied under any circumstances ; and the railway company 
were enjoined to afford all leasonablG facilities for the receiving, 
forwarding, and doliyery of the applicants^ ore passing exclusively 
over the lines transferred liavirm’ rejrard to the above section. 

o o 


Tlie Commissioners, in delivering judgment, said: — ‘‘By the 
Act for transferrino- the uudertakina’ of the St. Helen’s Com- 

O O 

pan}' to the London and North Western Company, the London 
and North Western Com 2 ')any, when requested so to do by 
any person occupying works or manufactories adjacent to and 
having sidings connected with the railways hereby transferred, 
is at all reasonable times and with all due diligence to provide 
v'aggons proper and sutheient for the conveyaTice of all traffic 


passing exclusively on the lines of railway hereby transf erred, 
except coal, slack, and refuse materiab The duty cast upon the 
re.'ipoTidonts hy this section is limited to cases whore there is a 
request for waggons hy members of a particular class, and where 
also onl}' particular lines of railway are required to he used, hut 
where tlio duty docs arise, it determines what is a reasonable 
facility within the meaning of the Traffic Act as effectively as if it 
were a duty of a more general kind or one which applied under 
any circumstances. That Act requires facilities to he given 
according to the powers of railway companies, and as special 
Bailway Acts make tlie powers of some companies larger than 
those of others, so they also extend or limit the facihties they gi^® 
to the puhhc, and thus the general enactment as to affording 
facilities has to ho read and considered vith reference to the 


language of any special clauses regarding them. In this case the 
special obligation is the more incumbent to be performed, because 
it is one of the terms on which the St. Helens railways were 
transferred to their present owner.?, and its being an obligation to 
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find waggons makes a company neglceting it answeralilo under tlio 
Traffic Act, This was the principle of our decision in IFa/L/ni^on 
and others v. Wfr.vh(oii Jfoht (ont Counah Qiia// 7?//. (No. 2), 
(3 Ey. & Ca. Tr. Ca. 161, llO).'’ 

In this latter case it was hold by tlio Common Ideas Division 

%■ 

(affirming the judgment of the Commissioners), that the special 
Act imposed an obligation on the A. company to provide waggons 
proper and sufficient for the working and user of the D. railwiy, 
and that anyone interested in procuring tliat aecommodation liad 
a ground of complaint under sect. 2 of tlie Traffic Act, 1834, 
against the A. company if tlve}^ refused to provide it. 

Upon complaint by traders whoso collieries and brickworks were 
connected by sidings with the respondents’ railway that the re- 
spondents did not duly and properly work and manage their 
railway, and did not provide sufficient locomotive power for that 
purpose, and that they improperly and unnecessarily detained 
empty waggons destined for the collieries and woiks of the appli- 
cants, and failed to haul away witli regularity and despatch from 
the sidings connecting the said works and collieries with the rail- 
way loaded waggons placed readj’’ for removal. Tlie Commis- 
sioners held tliat the respondents did not, according’ to tlieir powers, 
afford all reasonable facilities for llm receiving and forwarding and 
delivering of traffic upon and from tlieir railwa 3 g and for the 
return of carriages and trucks ; and the Commissioners ordered 
the respondents to work and manage then.' railwa}" duly and pro- 
perly, and to provide sufficient locomotive power and labour for 
that purpose, and to desist from unduly’’ detaining empt}' or un- 
loaded waggons destined for the collieries and works of tho 
applicants, and to haul awaj^ with regularity and despatch from 
the sidings communicating with their railway loaded waggons 
properl}' placed read}' for removal. ( IFathinson and othej's v. 
Wrcjthani^ MoJd.^ Hy, Co. (No. 3), 3 It. A Ca. Tr. Ga. 446.) 

The Commissioners have doubted whether if a railway company 
is bound by tlieir special Act to weigh coal at the point of discharge, 
such weighing is a facility for delivery under the 11 ail way and 

s 2 
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Canal TrafBc Act, 1854, s. 2. (TFutkiiisoH and others v. Wrexham, 
3Iohl, Sic. Had. Co. (No. 3), 0 Ej. & Ca. Tr. Ca. 440.) 

As to compelling’ a companj to ■work signals at a junction, as 
provided by their special Act, see G. W. R,/. Co. 8^- Midland By. 
Co. V. Bristol Port By. Pier Co., post, p. 302. 

As to the obligation on a railway company to afford facilities, 
ba\ing logaid to ubat may be within their j)Owers, and, at the 
same tiino, rOtTsonable requirements, see Thomas v. IL. Staff. My. 
Co.^ attte^ 2^, 116. 

As to the 2'*rovision5 in a lease of a railway extendino^ to works 
ncces^a^y to afford duo facilities for traffic under sect. 2 of the 
l^ail^^'ay and Canal Traffic Act, 18d4, see L. 8. W. By. Co. t. 
Stauics By. 3 Ty. & Ca. Tr. Ca., p. 48. 


II* — Ox A Raiuvay Company’s own Line. 

234 . Every railway coni 2 )any, canal company, and 
railway and canal coin 2 )any, shall, according to their 
rc82)GCtive j^owers, afford all reasonable facilities for 
the receiving and forwarding and delivering of traffic 
(which l)y intoiq^irctation clause includes i^^ssengers, 
with their luggage, g'oods, and animals) ujDon and from 
the several railways ("which by interj^rctation clause 
includes station and siding) and canals belonging to 
and worked by such comi^anies respectively, and for 
the return of carriages, trucks, boats, and other vehicles, 
and no such comioan}” shall make or give any undue 
or unreasonable 2:u'cference or advantage to or in favoiu’ 
of any 2)articular j)Grson or com]3any, or any j^articular 

dcscri 2 )tion of traffic, in any respect whatsoever 

(Railway and Canal Traffic Act, 1854, s. 2, 17 & 13 
Viet. c. 31.) 

In America many cases have arisen involving the rights of express 
companies to compel railway companies to furnish them facilities 
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for carrying on tbeii' business. It lias been almost uiiiiormly held: 
1 , tbat railway companies arc not autliorized to carry on an express 
business; 2, that they must furnish facilities to persons engaged 
in carrying on that business ; and, 3, that they must furnish erpial 
facilities to all express companies that apply. Tlio cases are 
collected in 22 A. E. Ey. Ca. 273. tJ^ee now Inter-State Com- 
merce Act, 18S7, p. 339.) 

235 . The mere fact tliat railway conipanics make 
charges for the conveyance of passcng'crs or goods in 
excess of those authorized by their special Acts, but 
without any undue preference, is not a breach of their 
oblio'ation under sect. 2 of the liailway and Canal 
Traffic Act, 1854, to afford according to their 
respective powers all reasonable facilities for the 
receiving and forwarding and delivering of traffic.'^ 
(^Browii y. G. W. J\fj. Co.^ 3 Ry. & Ca. Tr. Ca. 523 ; 
7 Q. B. D. 182; 50 L. J. Q. B. 483.) 

If the overcharges arc of such an amount and of 
such a nature that they have the effect, or it can bo 
presumed that they are made with the intention, of 
preventing the use of particular trains and stations, 
or the trailic to those stations, the Commissioners 
may have jurisdiction to entertain a complaint in 
respect of them as being a refusal of facilities.” 
{Semhle^ per Brett, L. J., and Cotton, L. J.) 

Cluirges Avhich a railway company have no statutory 
2 :) 0 wer to make, and which arc intended or calculated 
to prevent, and do in fact prevent, the conveyance 
of traffic on tlic railway, arc a violation of sect. 2 of 
the Railway and Canal Traffic Act, 1854. (^Youiyj x. 
Gwendraefh Valleys By. Co., 4 Ry. & Ca. Tr. Ca. 247.) 

A refusal to receive and carry traffic, except upon 
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tcrm.s wliicli the company are not warranted in exact- 
ing’, is a denial of reasonable facilities within the 
meaning’ of the Act, and is also, when the sender of 
tlie trafiic is thcrel^y injured or incoiiTenienced in tlic 
conduct of liis business, an undue prejudice and dis- 
advantage to such sender. {Disiington Iron Co. y.L.^ 
N. 11". Co. and others, G Ry. & Ca. Tr. Ca.) 

IroaiA^ case was a complaint that a railway company did not 
afford “all reasonable facilities'’ within the meaning of sect. 2 
of the Railwaj’ and Canal Traffic Act, 18of, because they charged 
passenger fares in excess of the sums they were entitled to demand 
iiiuler the maxiiniini clause of theii’ special Act. It was held by 
the Court of Appeal (affirming the judgment of the Queen’s 
Reiich iJivision) that the Commissioners had no jm'isdiction to 
entertain the complaint, because the mere fact that a railway 
company charged beyond the maximum sums contained in their 
special Act did not amount to a refusal to afford “ reasonable 
facilities,” 

Rramwcll, L. J., said that the words in sect. 2 of the Railway 
and Canal Traffic Act, 1854, “ Every railway and canal company 
shall a i ford all due and reasonable facilities for the receiving and 
for vaarding of traffic,” had no reference to the prices a railway 
company charge for eonvej'ance. 

In the Didieijfon case Mr. Commissioner Miller said : — ■ 

“ The objection taken was, in effect, that inasmuch as the only 
grievance complained of consisted in an overcharge alleged to be 
in excess of the paibiameutary maximum, and therefore illegal, 
and it was not alleged that any other traders or class of traffic 
were unduly preferred to the applicants, or that they were sub- 
jected to any prejudice or disadvantage other than the necessity of 
pacing this overcharge, no violation of the second section of the 
Act of 1854 or of our Act was disclosed in the application \ and 
the decision of the Court of Appeal in the case of JBvoicn v. Ihc 
Great ^V^:din^ llaiUeay Company I’elicd upon as a conclu^l^e 
authority for this proposition. If wo thought that the decision in 
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caise really governed the present one, It would, (.>1 o-uv^e, 
ho our duty simply to folL^w it without discussion <-ir rrititism ; 
hut a very slight oxaininatioii of the facts discloses several and not 

unimportant points of distinction, 

“ The application in that case simply set forth tlie list of charges 
made or demanded hy tlie respondent company for the carriage of 
passengers between Paddington Station and various places on their 
main line, and charged that such charges exceeded the authvuuzed 
maxima hy small amounts varying from 2d. to and prayed lor 
an injunction restraining such excessive charges. There was no 
allegation that anyone had been prevented from travelling hy the 
charge, or that anyone had tendered the legal amount and it had 
been refused, or that the compaii}^ had attempted or threatened to 
prevent an}' one from travelling exce]^)t on prepayment of the 
illegal amounts, and under those circumstaneos the Court of 
Appeal considered tliat the applicant did not allege an}' denial of 
reasonahle facilities for the receipt, &c. of passenger traffic (which 
alone was in C|uestion) within the meaning of the Act, or any 
undue prejudice to the applicant, and they therefore decided lliat 
no violation of the Traffic Act was alleged, and that we had no 
jurisdiction to hear the case. The judges, liowever, not indis- 
tinctly intimated that their views would have hoen different if it 
had appeared tliat wliat the company had done had amounted to 
an obstruction of the traffic, or tliat any person had Lecn prevented 
from travelling hy reason of the excessive charges. 

“ 111 this case the presence of those elements, upon the absence of 
which the judges relied in that case, is sufficiently alleged. It 
appears that the applicauts remonstrated against the charges not 
only as excessive in themselves, hut as calculated to Injure their 
business, that tliey formally announced in writing their intention 
not to pay more than the legal charges, and that thereupon the 
companies told them tliat unless that letter was withdrawn they 
would not receive or carry the traffie. This, in our opinion, 
amounted to a distinct tender hy the applicants and refusal hy the 
company of the sums alleged hy the former to ho the proper 
amounts. Of eoui’se, in considering the ciuestion of jurisdiction, 
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we must assume the allegations to be true. Now we are clearly of 
opinion, and the observations of the judges in. B rounds case seem 


to point to the same conclusion, that a refusal to receive and carry 
trafRc except upon terms which the company are not warranted 
in exacting, is a denial of reasonable facilities within the meaning 


of the Act, and is also, when the sender of the traffic is thereby 


injiu’ed or inconvenienced in the conduct of his business, an undue 
prejudice and disadvantage to such sender. And from the cha- 
racter of this prejudice there is an obvious distinction between 
passenger and goods traffic ; it may very well be that as to the 
former all tliat is required in the way of facilities is that proper 
carriages should be provided, and trains despatched at convenient 
times, and at reasonable rates of speed, because, as to all other 
matters, the passenger can help himself; but in the case of goods 
all that a sender can do is to deliver or offer the traffic to the 


company, and if they refuse to receive it, or, recei’sdng, duly to 
for ward it, he is as completely denied reasonable facilities for its 
transmission as if the company had wilfully neglected to provide 
the physical appliances necessary for its conveyance. Under these 
circumstances we came to the conclusion that the decision in 
B^ vase did not appl}" to the present case, and that we were 
competent, and bound, therefore, to hear the present application.^^ 
To justify interference by the Commissioners with rates and 
fares it is not sufficient merely that a distinction in the fares and 


rates of different lines, even of the same company, exist, unless it 
creates an undue preference or prejudice. {Innes v. L. B. S, C, 
i?//. Co. and L, 8. W. By. Co,, 2 By, & Ca. Tr. Ca. 155.) 

Lord Blackbium, in delivering judgment in Brown v. M. S. 4' L. 
By. Co. (8 App. Cas. 712), said ; “ Now, I am not pre 2 ^ared to say 
that where there are maximum rates fixed, as no doubt there are 
on this railway, everything within these maximum rates must be 
a reasonable remuneration. I do not say whether that is so 
or not.” 


236 . The Railway Commissioners have, under 
sect. 2 of the Railway and Canal Traffic Act, 1854, 
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jurisdiction to hear and determine a complaint against 
a railway company of not, according to their powers, 
affordlnf>' all reasonable facilities for receiving, for- 

O 

warding, and delivering passengers and other tratlic 
at and from Auy of their stations which arc used l)y 
the company for such passengers or other traltic ; and 
although the Commissioners have no jurisdiction to 
order the company to make a new railway station, 
or to order any particular works, or otherwise to 
interfere with the discretion of the company in the 
mode of performing their obligation to afford such 
facilities, according to their powers, for the receiving', 
forwarding, and delivering of the trafiic, yet they 
have jurisdiction to order such facilities, even if their 
doing so would necessitate the making b}' the company 
of some structural alterations of such station. 

A railway company clo not afford all due and 
reasonable facilities for receiving, forwarding, and 
delivering traffic if, having sufficient powers, they 
keep their platforms, booking offices, and other 
structures at anv station in such a condition as to 
space and other arrangements as to cause dangerous 
or obstructive confusion, delay, or other impediment 
to the proper reception, transmission, or delivery of 
the ordinary traffic of that station, whether consisting 
of passengers or of goods. (S. E. Hfj. Co. v. Radw^ 
Commissioners and Corporal ton of llaslnajSj !3 11}'. & Ca. 
Tr. Ca. 4G4; G Q. 13. D. 58G; 50 L. J. Q. B. 201.) 



In that case a complaint was made to the Itailway Commissioners, 
under sect. 2 of the hallway and Canal Traffic Act, 1854, by the 
Corporation of H. as to the condition of the stations of the South 
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Eastern Iiailway Company at H. and L.j and an application was 
made for an order recjiuring tUo railway company to enlarge the 
station at II., to provide a Letter Loohing-ofuee, waitiug-room, 
refreshment -room, and general aceommoJation tlierein ; to alter 
tliG existing platforms, and to provide new ones ; to improve the 
warehonse and cattle accommodation ; and at E. to enlarge the 
platform, and to provide a new road of approach. The Com- 
missioners delivered a judgment setting out the order which they 
proposed to make. This order required the railway company to 
extend tlic platform acofanmodation at 11. according to a specified 
plan, to cover over the platforms and part of tlie carriage yard, to 
add fo lu’ waiting-rooms of a specified size, to reserve a portion of the 
station for refreslimcnts, to increase tlic accommodation for the 
delivery of tickets, and to increase and improve the accommodation 
for cattle. 

With respect to the station at L., the order required the company 
to increase and improve the platform and waiting-room accommo- 
dation, to cover over the hridge, to make fresh openings into and 
to widen the road of approach to that station. 

It '\^■as held by tlie Court of Apj^eal (reversing the judgment of 
the Queen's Bench Division) tliat the subject-matter of the com- 
plaint and application was not beyond tlie scope of the jurisdiction 
of the Commissioners, hut that the Commissioners had no power 
perem})torily to order particular works to be executed according to 
a specified plan. 

By Lord Selhorne, L. 0., and Lord Coleridge, C. J. : 1 hat the 
orders with respect to the platforms and goods yard at II-j 
the approach road at L., were in excess of jurisdiction; that the 
orders as to refreshment accommodation and the covering o^ei 
of platforms, carriage yard and hridge, were not facilities 
within the statute ; but tliat the orders as to booking-office, 
waitiug-room, and cattle accommodation were such facilities. 

By Brett, L. J. : That all the orders excej^t those relating to 
the cattle accommodation and the deliveiy of tickets at the bookie g"' 
office, were in excess of jurisdiction. 
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The Commissiouors made uo order as to goods, Leoauso wliat 
was wanted for tliat traffic was more ground; and it was a sidlicient 
answer to the alleged contravention of the Act of ISdd, with 
reference to facilities for that traffic, that the couipan}" had no 
power under its existing Acts to acquire more land. 

The Lord Chancellor (Earl Sclhornc) in delivering jiidgnicnt, 

said : — 

“ What, then, are the obligations imposed upon railway companies 
by this statute ? They are contained in the second section, and 
are substantially three in number : Eirst, a positive obligation to 
* afford, according to their respective powers, all reasonable facili- 
ties for the recehung and forwarding and delivering of traffic, upon 
and from the several railways and canals belonging to or worked 
by such companies respectively, and for the return of carriages, 
trucks, boats, and other vehicles.’ ‘Traffic,’ according to the 
interpretation clause, sect. 1, includes ‘passengers and their lug- 
gage and goods, animals, and other things conveyed by any railway 
company.’ ‘ Railway ’ includes ‘ eveiy station of or belonging 
to such railway company, and used for the purposes of such traffic. 
The second obligation is to give no undue preferences ; the third, 
to do whatever may be necessary to enable the compaiy’s own 
line, and any^ other lino connected with or having a terminus 

near it, to be used by the public as continuous lines of commu- 

■ 

nication . 

“ It is unnecessary to state more particular!}’' the terms in which 
the second and third obligations are created, the first alone being 
material to the present question. I notice, cuily to set it aside, the 
argument of the respondents, that this has no reference to any 
traffic of which a company is itself the original carrier upon its 
tino. There is nothing either in the uords oi in the leason 
of the thing to warrant any such restricted construction. A com- 
pany may carry, or not, upon its own lino as it thinks fit, and, if 
if it does so, may undertake that business under various conditions 
and limitations. But, if and so far as it docs undertake so to carry 
cither passengers or goods traffic, it comes, in my opinion, under 


Ch. XIV 
Art. 236. 


268 


THE LA W OF CAUniEn^. 


Ch. XIV. 
Art. 236. 


the obligation to afford for the purposes of that traffic the facilities 
required by the first branch of the second section of the Act. 

T\ ith respect to stations, there is no obligation to establish them 
at any particular places or place unless the company thinks fit to 
do so. The ^ railway,’ as inteiqu’eted by the Act, only includes 
existing stations ‘ used for the purposes of public traffic.' But 
when the com2;>any has, in fact, opened a station at a particular 
place, and actually uses it for the puiqioses of public traffic, and 
invites the public to resort to it for the purjiose of being received 
or delivered as passengers to or from trains annoimced as stai’ting 
fi’om or stopping at that station, or of having theii* goods received 
there for carriage or delivered there after carriage, it is, in my 
opinion, bound by the Act to afford at that station (to the extent 
of its powers) all reasonable facilities for ‘ z'eceiving, forwarding, 
and deKvering ' such passengers and goods. It may not in all 
cases be a very easy thing to determine whether that obligation has 
been fidfilled or not. Nothing less than reasonable proof that it 
has not been fidfilled can authorise the Commissioners to interfere 
with the discretion of the comiiany as to the arrangements or 
management of any of its stations ; and, even then, the Act does 
not appear to contemplate an order for the execution of any par- 
ticular works, if it can be obeyed without them. But I cannot 
assent to the argument that, according to the true construction of 
this second section, the obligation to ‘ afford all reasonable facui- 
ties,’ &c., is cii’ciimseribed by the precise extent, capacity, and 
structural arrangements of the buildings, booking offices, and plat- 
forms, &c., de fnefOy provided at the time of complaint by the 
company, if these are insufficient for the ordinary traffic of the 
station, and if, by alterations or other improvements which the 
company has adequate power to make, all necessary facihties 
might be afforded. The words ‘ according to their respective 
powers,’ as well as the general scope of the enactment, seem to me 
to be very much opposed to so limited a construction. I am, there- 
fore, of opinion that a company does violate and contravene the 
Act if, having sufficient powers, it keeps its platfoims, booking 
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offices, aud other structures at auy statiou, in such a condition as 
to space and other aiTangements as to cause dangerous or ohstrue- 
tive confusion, delay, or other impediniont, to the proper recep- 
tion, transmission, or deliveiy of the ordinary tratFioof that station, 

whether consisting of passengers or of goods, 

“ Being of that opinion, I am iinahle to hold, upon the terms 
of the complaint itself, that the matter of it (which I regard us 
summed up in the 7th and 14th paragraphs) was beyond the scope 
of the Commissioners’ jurisdiction. ... 

‘‘ The reservation of part of the station buildings at Hastings for 
refreshment purposes, and the eovei’ing over of certain parts of the 
Xdatform, &c., at both stations, on account of tlie exposure of the 
site, and the resort of Invalids to St. Leonards and Hastings, seem 
to me to be clearly not necessaiy as ‘ facilities for the receiving, 
forwarding, or delivering* traffic upon the railway,’ however de- 
sirable they may be for the comfort or convenience of passengers. 

“ The enlargement in some reasonable way (whether by platform 
or by waiting room accommodation) of a space insufficient for the 
X)roper reception of ordinary passenger traffic, and some proper 
provision for the delivery of cattle from the company s waggons, 
without those risks which seem now to attend their passage through 
the station yard, are things which approach more nearly to my 
concejdion of facilities which the Commissioners, in the due exer- 
cise of their jurisdiction, might hold to bo necessary and requii’ed 
by the Act. I am by no means prepared to say that there is no 
form of mandatory injunction which they can properly issue for 
these purposes. It does not, however, follow that thc\’' can order a 
certain number of waiting rooms to bo x^rovided, or dictate their 
classification, position, or dimensions, or enjoin the company to 
make cattle pens upon a particular piece of ground now used fox- 
other pui’x^osos. It may well be, that by the execution of such 
works as these, or some of them, tlio obligation imx^osed upon the 
company by the statute might be fulfilled, nor should I bo disposed 
to impute any excess of thou.’ jurisdiction to the Commissioners if 
they wei’e mci’cly to indicate, for the considei-ation of the company, 
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these or any other convenient means hy which, in theu’ ojhnion, 
that obligation may be Mfillod. But between any such reasonable 
suggestions, and a percmptoiy order for the execution of these 
paiticulor works, tliorc is a wide difference. I can find no warrant 
in the statute for the assumption by tlio (Commissioners of a general 
control in matters of tliis kind over the discretion of the company 
as to the best moans (wlieu there is a choice of means) of fulfilling 
their statutory obligations. 

“ 'J.’liore remains tlie point as to booking office accomraodation at 
both stati'Uis, The Commissioners proiiosed to order that this 
should bo increased in a manner as to wliieh I consider them to 
liave liad jurisdiction to make such an order as I conceive them to 
have intended. 


“ The result is tliat the Commissioners had, in my opinion, juris- 
diction over the general matter of the complaint as summed up in 
paragraplis 7 and Tf, and had also jurisdiction to order some, at 
least, of the things contemplated b}" tlieir judgment, provided they 
did so in a proper manner and form, but that as to other things 
W'hieh they apparent!}' intended to order they had no jurisdiction ; 
partly because those things were l)eyoncl the com 2 )any’s powers, 
2‘)artly because they were not facilities reasonably necessary for the 
particular purposes mentioned in the Act, and partly because they 
would liave rerpiired particular structural works to be executed 
wliicb are not prescribed by the Act, and which cannot bo supposed 
to be tlie only possible means of affording the facilities which the 
Act does require. 

The Lord Chief Justice agrees in this view, and the judgment of 
the Court will therefore he to reverse the order of tlie (iuecn s 
Bench Division, and allow the demurrer of the Baihvay Commis- 
sioners.” 

Lord Justice Brett said : “ The only question which tlio Com- 
missioners have jurisdiction to entertain on any complaint is, 
whether what is complained of is something done or omitted to 

he done in violation or contravention of the Act ; that any order 

• * 

which they may make can only properly he an order restraining 
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tliG Company from further continuing to do certain things TN^liicli 
are in violo.tion or contravention of the Act, or directing the Com- 
pany to ohey the Act as to certain matters omitted to ho done l>y 
the Company in violation or eontravention of the Act. 

“ Applying these propositions to the present dispute, it follows 
that the defendants had jurisdiction only to hear and determine 
and order in respect of facilities to ho afforded upon or irom tlio 
railway or the stations \ised l)y the Company for the purposes of 
public traffic. Tills description of the railway and stations, namely, 
that they are used hy the Company, confines their jurisdiction to 
a dealing with the existing railway and the existing' stations, and 
prevents them from ordering the making of any new railway or any 
ncAV stations. Their jurisdiction was further confined to this, that 
thej’’ could only properl 3^^ deal with matters which might facilitate or 
impedo the receiving, forwarding, or delivering’ of passengers or 
goods upon or from the existing railways or stations ; they had no 
jm-isdiction to entertain or deal with matters otherwise affecting 
passeng’crs or goods. The power to make an order hoi 11 g’ instituted 
by a statute which describes the kind of order it enables tlio 
tribunal to issue, the jurisdiction of the Commissioners is also con- 
fined to making such an order as is dcscrilied in tlie statute and 
formulated in the rules. (‘See Id C. Ik p. -ITd.) Tlie order, 
therefore, can onl}"' legally ho made witli regard to matters which 
the Commissioners properl}" entertain, tliat is to sa}’, with 

regard to matters which h}^ their omission or commission may 
affect facility in receiving, forwarding, or doUveriug traffic. Tlio 
order may direct the discontinuance of acts complained of, if they 
are done in violation or contravention of such facility, nr may 
order tliat certain omissions complained of shall he supplied, if 
they arc in violation or contravention of the same facilit}'. To 
form an opinion whether omissions complained of arc an omission 
of reasonable facilities, it may he right and even necessary that the 
Commissioners should I’eccivo and consider to'ideiicc of specified 
schemes or metliods for supplying the alleged omission ; hut the 
order can onl}" direct tliat the omission must he supplied either 
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wholly or to a declared reasonable extent. If the omission can be 
supplied in more than one way, the Commissioners have no juiis- 
dictioii io declare which way is to he preferred. The discretion as 
to such a matter rests willi the company. The Commissioners, 
therefore, in this case might properly receive evidence of specific 
methods of supplying the alleged omissions of reasonable facilities 
for the receiving, forwarding, and delivering of passengers or 
goods, and might properly consider whether the nature and 
expense of such specific methods of supplying facihties made the 
omission of such facilities reasonable or unreasonable ; but the 
Commisssioners had no jurisdiction to order that the omissions, 
which they determined ought to be supplied, should be supplied by 
any specified works to be constructed in any specified form or any 
specified locality. 

“ The obligations dealt with by the statute which are material 
to be considered in the present judgment, are confined to facilities 
for the receiving, forwarding, and delivering of traffic upon and 
from the railway belonging to or worked by the company, or upon 
and from stations used by the company. This confines the juris- 
diction to make any order to a power to make it with regard to the 
existing railway or the existing stations. It is necessary, however, 
to determine wdiat is the legal limitation of the terms so used. It 
was urged that such terms prevented the Commissioners from 
making any order in any form wffiich would necessitate the making 
by the company of any struct lu'al alteration or addition what- 
ever. But the terms ^ railway ^ and ^ railway station ^ are not mere 
legal terms ; they are the descrijitions in ordinary phraseology 
of w'ell-understood things of an ordinary kind. The terms as 
used in the statute are, therefore, to be construed as such descrip- 
tions. If there is an omission of some reasonable facility within 
the Act in the worldng of the railway, wffiich omission can be rea- 
sonably supplied without altering the rail why, using the term 
‘ railway ^ as a description of that wffiich is ordinarily understood 
by people of ordinary sense to be a ‘ railway,^ there is nothing m 
the Act w’hich says that it w'ould be an answ'er on the part of the 
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compauj" to an order to supply the omission that it could not ho Ch, 
supplied ^\’ithout some structimal alteration or addition. For — - 
instance, if additional points or sidings were required for safety’’ at 
an existing junction, no ordinary person would say that the 
addition of a set of points or the laying of a siding rail would 
make a new railway ; they would term it an adaptation or im- 
provement of the existing railway, though an order to make a 
single-line railway from A. to B. into a double-line railway would 
be considered by all ordinaiy persons of intelligence to be an order 
to construct a substantially new lino of railway or new railwa3\ 

So as to a ‘ station ; ’ the term is not in ordinaiy sense used as a 
description merel}" of the actual existing structures at a station, 
but as the description of a space actually’' set apart for and generally 
used as a resting-place for traffic, or a place for dealing with it in 
a particular wa^q although every part of the space is not covered 
structures, or used for passing along, or for deposit. An 
order, therefore, to supply the omission of reasonable facilities at a 
given station would not be beyond jurisdiction because such omis- 
sion could not be supplied without some structural alteration or 
addition made at such station, used as describing such spaces ; but 
it would be beyond jurisdiction if it required and insisted upon the 
supplying of an alleged omission which could not bo obeyed, and 
which it might be admitted could not be obe^'ed, without what 
every ordinar}^ person would reasonabl}^ say was the making a new 
station or adding to the existing station so as to make it a different 
station, tho distinction, as before, being between adaptations or 
improvements of existing works or an existing station, and tho 
execution of substantial!}" new works or the making of a substan- 
tially different station. 

“Applying tho above rules to tho different matters included in 
the proposed order, the direction to extend tho limits of tho existing 
station is not an order which can bo obeyed by improving or 
adapting the existing station, but only by substantially making a 
station different from the existing station, and is, therefore, beyond 
jurisdiction. An order in any form to do this would be beyond 
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Art. 236. , „ . . ^ . 

— the platform accommodation is an order dealing with a matter 

witliin tlio jurisdiction of the Commissioners, if there was some 
legal evidence of a want of reasonable accommodation in that 
respect for receiving or forwarding the average number of pas- 
sengers. If there was evidence before the Commissioners that the 
platform accommodation for getting into or out of or waiting for 
trains was not reasonably sufficient for the passenger traffic, and that 
further accommodation in that respect could be reasonably given 
wuthin the limits of what might reasonably be treated, as above 
defined, as the existing station, the Commissioners might legally 
have declared that there was an omission of reasonable facilities in 
respect of platform accommodation, and might have enjoined the 
company to supply further platform accommodation to a specified 
extent, as to twice the existing extent, or so as to accommodate so 
many more passengers, and the Commissioners might properly 
have received evidence of specific schemes of improvement so as to 
determine wffiat amount of further accommodation it would bo 
reasonable to require ; hut the Commissioners exceeded theii’ juris- 
diction by ordering the platform to he extended according to the 
plan of the engineer, that is to say, in one way onl3^ If they 
could make an order in such a form, their order would be disobe^'ed 
though an equal accommodation could be given in some other wa 3 ^ 
They have no power, under any circumstances, to make an order 
in any form to such effect. Therefore, the order so framed is an 
excess of jmisdiction. 

“ Tlie order as to further protection from weather would have been 
within jurisdiction if it had been made with regard to passengers 
as such ; but it exceeds because it is made in order to protect 
persons visiting Hastings as invalids, although it may protect with 
quite reasonably sufficient effect passengers as such. 

The order as to additional waiting-rooms would have been 
correct if, upon some legal evidence, the Commissioners had deter- 
mined that there was a want of reasonable accommodation in that 
respect, which want could he supplied by reasonable alterations of 
or additions within the existing station, although such alterations 
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or additions involved structural alterations or additions, and had ch. xiv 

-p 1 i i- 236 

ordered furtlier waiting-room accommodation to a spcciticu exiciit 

to he given ; but tlio order is in excess of jurisdiction because it 
directs absolutely certain specified works to be done. 

“ The order as to refreshment accommodation is further beyond 
jiu’isdiction because it does not conio within the terms of facilities 
for receuing or forwarding passengers. 

“ The order as to the delivering of tickets is right in cv ry 


respect. 

“ The order as to the goods shed and sidings would have been 
I’ight if it had been confined to ordering an extension within the 
existing station ; but the order to seek for powers to enlarge the 
goods station is in excess. 

“ The order as to cattle pens seems to bo right, though the order 
to restore the raised platform to its original use is in excess. 

“ The order as to the approach to the station is in excess in every 
respect.” 

See fui'ther, as to providing station accommodation, antey Ai'ts. 
193, 233. 

The case of Catcrhaiti i?y. Co. v. L. B. 4' S. C. B//. Co. and S. E. 
JRf/. Co. (1 Ry. Ca. Tr. Ca. 32 ; 20 L. J. C. P. IG; 1 C. B. (N, S.) 
410), was the only one in which defective station arrangements 
were brought before the Court of Common Pleas under the Railway 
and Canal Traffic Act, 1854. It is important as showing that the 
Coui't were of opinion that interference with station arrangements 
was within their power. The Caterham Ry. Co., owning a branch 
lino, complained that there was no con^'enient covered station at 
Caterham Junction. A rule nisi was granted, but the rule was not 
draw'n up, the Brighton and the South Eastern Companies being 
willing to provide a covered station at the Caterham Junction, 
according to the intimation given by the Coint that it was a 
reasonable accommodation. Cresswell, J., said; “I think the 
absence of such accommodation subjects passengers on the Cater- 
ham line to undue prejudice and inconvemonco, and it appears that 
there arc covered stations at ail the other places on the lino ; as to 
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Ch. XIV. that, therefore, the rule may 0 * 0 .’’ And Crowder, J., said : ‘‘With 

Art. 236. f. ^ . 

respect to the want of a covered station at the Caterliam Junction, 

I think that is a reasonable accommodation to which the public are 
entitled, and that there ought to be a rule as to that.” As to how 
far this case is an authority for the proposition that a covered 
station is a reasonable accommodation which a railway company 
are bound to provide for the public, see the conflicting judgmentsof 
tlie judges of the Queen’s Bench Division in S. E. By. Co. v. By. 
CoiiDnissioticrs and Corporation of Hast ings {onte^ p. 265). 

The case of Dundee andotJien^ v. Belfast and Northern Counties By. 
Co.^ in the Commissioners’ Coiud, raised the question of the power 
of a railway company to close a passenger station. Ballynure Eoad 
had been for manv years a station on the Belfast and Balh'mena 
Line, but in August, 1875, it was discontinued as a station for 
passengers. It was still kept open for goods, but for passenger 
traffic the company considered it sufficient that there was a station 
2\ miles distant — the Ballyclare and Doagh Station. The appli- 
cants were sufferers by the cliange, and they had represented to 
tlie company, though without effect, the public inconvenience of 
trains being no longer stopped at Ballymme Load, and their 
intention, if necessary, to have it determined whether they were 
not entitled to relief under the Traffic Act. The matter on either 
side was fully set out in the application and answer of the parties, 
but it underwent no discussion at the hearing, and the Commis- 
sioners made an order by consent “ that the application should be 
dismissed, the defendants undertaking to re-open within one month 
for further trial Ballynure Eoad Station as a passenger station for 
two years, with two trains each way per day ; at the end of that 
time both the parties to be in the same position they are m 
now.” 

In the S. TF. By. Co. v. Staines, 8fc. By. Co. (3 Ey. & Ca. Tr. 
Ca. p. 48) the Commissioners thought that sect. 2 of the Eail^ay 
and Canal Traffic Act, 1854, entitles the pubHe, at stations where 
there are many passengers, to have the convenience of a sufficient 
waiting-room, and to have platforms which ai'e not long enough 
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for tlio traffic extended, and to liavo also such siding accommodation ch 
as that goods can he received and delivered without delay. 

A complaint that the platform accommodation of an existing 
station is not reasonably sufficient for the passenger tralfic is a 
matter within tlie Iladway Commissioners jurisdiction, subject to 
the conditions laid down by the Court of Appeal in the IDtsfttH/s 
CfisCj aufCy p. 2G2. (See Tunhriihjo IVeils Local Board v. S. h. By, 

Co,, 5th Annual Iteport of Itailway Commissioners, p. 4.) 

In America the question whether a railwaj' compan}^ can bo 
compelled to put up a station has several times lately been before 
the Courts, and has been in each case affirmatively answered ; it 
being held that the duty to establish stations upon a public railway 
was a public duty. {People v. ILeic Yorh, 8^'c. By. Co., 29 A. & Ij. 

Ca. 480 ; also Yols. 22 and 30.) 

In Northern Pacific By. Co. v. Territory (29 A. E. lly. Ca. 

82) , it was held that a Comt of equity wffil compel a railway com- 
pany to constiaict a station and give other railway facilities at a 
proper and necessary jilace. 


237 . The Rail way Coiumissioiicrs will order ? 

tioiial trains to be run if a stronn- or clear case of it.s 


being reasonable to do so is made out. {Innes v. L. B. 

S. C. Bfi. Co., and L. cV 8. W. By. Co., 2 Ry. & Ca. 
Tr. Ca. 155.) 

It is submitted that it would not be reasonable if such trains 
could only be run at a loss, or if they would interfere materially 
with superior traffic. 

In giving judgment in the above case, the Commissioners said : 

“ As to the trains to Ludgate Hill and Loudon Bridge, ten 
daily each w'ay in the first case, and nine in the other, we arc not 
of opinion that their number is insufficient, and as regards the 
times of arrival and departure in London, we feel the force of what 
w^as said on behalf of the companies as to tlie necessity of giving 
the trains by their principal lines their first consideration ; but 
subject to this w’e trust they wall endeavour so to fix the Tooting 
trains as to make their times to and from London harmonise as 
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C!i. XIV. 
Art. 237. 


closL'ly as possible with the hours most conveuient for the generality 
of the passengers by them. Wo must go further with regard to 
tlie discontinuance of the trains between the joint line and Yictoria. 
Looking, indeed, to the Brighton Company ha'sdng cai’ried on this 
service, which consisted of seven trains each way daily from 1860 
to 1^74, and to their having taken it off from the traffic not paying 
tlie ex[ionses, we should be reluctant to order its re-establishment 
if the traffic could only be conveyed by running trains expressly to 
accommodate it. But the joint line or its prolongation, and the 
line from Sutton to Yictoria, intersect on the same level, and to 
e.stablish the communication with Yictoria, nothing more, as it 
secins to us, is required than to allow an interchange of traffic at 
the point of intersection. This would not involve the mnning of 
any additional trains, but merely the providing of a transfer 
station at whicli the direct Yictoria and ilitcham trains would stoj^ 
to take up and set down the passengers by the joint line. We see 
no practical difficulty in this, nor do we understand Mr. Knight, the 
General Manager of the Brighton Company, to have suggested any, 
except the expense. A very small expense would be sufficient 
according to our view, but we have no preference for any particular 
mode of attaining the object aimed at, and any method that can be 
devised which, in the judgment of the companies concerned, would 
be the best to adopt, would meet with our approval/’ 

In tlie DiAAln 4* AImfh 7?//. Co. v. Midland of Ireland i?y. Co, 

(3 By. & Ca. Tr. Ca. 379) the Meath line was worked by the Mid- 
land Company under an agreement for a lease which provided that 
the Midland should work it in connexion with and in continuation 
of their own lines of railway, and should work it efficiently, and so 
as fairly to develop, protect, and maintain the traffic fairly belong- 
ing thereto. The Commissioners decided that it was the duty of 
the Midland Company to put on, in addition to the trains then 
running, a new down train and a new’ up train. They also ordered 
the branch train service, w'hich was much complained of, particularly 
with regard to delays to w’hich persons w'ere subjected at the junc- 
tion, to be increased and improved in various respects. 
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As to the correspondence of trains, see^ws/, Art. 250. 

In the Caterham Jumihn case {ante, p. 275) tlie Court of Common 
Pleas refused a rule on a complaint that a sufficient number of 
trains did not stop at the junction on the ground that a;? man}- 
trains stopped at the junction as at other stations of a similar 
character, and that there were no materials before the Court ui^on 
which to decide whether or not more trains were necessary for the 
convenience of the public. 

In a case in the Couil of Session in 1885 [Lirud of Siot~ 

land Bij. Co. v. Uighlaad IE/. Co.), Lord Trayuer, in giving judg- 
ment, said : “ It is the duty and privilege of a railway company to 
fix the times at which its trains shall run. They take into account 
the duty imposed upon them to give proper facilities and con- 
veniences to the public. It is for the public advantage that they 
are incorporated. They must also take into account theii oavui 
advantage in running such trains, in such du’cctions, at such times, 
and under such conditions as shall, while being convenient to the 
public, afford a proper and reasonable return to the persons whose 
money is invested in the concern, and unless some limitation is put 
by statute upon the companj^’s right to run trains at certain hours 
and under certain conditions, the common law certainly puts none. 

By Arts. 222G and 2227 of the Eevised Statutes (U, S.), a 
duty is imposed on railway companies to furnish suilicient trans- 
portation to carry all property offered, though, when the carrier, 
from an unexpected and unprecedented press of business, is unable to 
do so, this, in general, \dll furnish a legal excuse for refusing to 
accept freight. (^Houston ^ III/. ^ 22 A. & L, Ity. Ca. 

p. 421.) 

Watts, C. J., in delivering judgment, said: “A general duty is 
here imposed upon the railroad company to furnish sufficient 
accommodation for the transportation of all propel ty that ma}- be 
offered. This is, however, but declaratory of the common law 
liability of caniers. Aside from these statutory provisions, it 
would bo the duty of the carrier to provide all necessary facilities 
and means for transporting such prO[)erty as might bo offered, at 
least to the extent that would ordinarily he expected to seek 
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transportation by the particular line. When an unexpected and 
unprecedented press of business occurs, the canaer is generally 
exru'^able for refusing to accept the property for transportation. 
Ilutchinsou on Carriers, sect. 292, and authorities cited.” 

A railway company having the control of two competing routes 
ought to afford equal facilities to the 2 ^ublic by both routes. 
{Londonden'ij 8^'c. Con}})iissiO}iers v. Great Northern of Ireland 
Py. Co. and others, 5 Ey. & Ca. Tr. Ca. 282.) 


238 . The making of a siding connexion or branch 
ralhvay for the use of a j:)articii]ar individual or set of 
individuals, and not for the 2 >ur 2 )ose of facilitating the 
ordinary receipt or delivery of traffic at a station, is 
not a facility within the meanino’ of s. 2 of the Kail- 

O 

way and Canal Traffic Act, 1854. (So held by Mr. 


Commissioner Price and Mr. Commissioner Miller j 
contra^ by Sir Frederick Peel.) 

If tlie siding connexion is legally in existence, the 
continuance of the connexion may be a reasonable 
facility within the meaniiifr of the first clause of sect. 2 
of tlic Bail way and Canal Traffic Act, 1854, and the 
question whether the railway company ought reason- 
ably to be required to render any and wliat facilities 
for tlic rccei})! and delivery of traffic at such a siding 
is a matter the Commissionei's can determine under 
that section of the Act of 1854. (So lield by Sir 
Frederick Peel and Mr. Commissioner Miller, Girardot, 
Fima A Co. v. Midland Bij. Co. ; Beeston Breioery Co. 
Y. Midland Rij. Co.^ 5 Ey. & Ca. Tr. Ca. 53, 60.) 

Where any Act contains provisions relating' to pri- 
vate branch railways or private sidings, the Commis- 
sioners have tlic like jurisdiction to hear and determine 
a conijolaint of a contravention of the enactment as 
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tlio Commissioners have to hear and determine a com- 
plaint of a contravention of sect. 2 of the Kail way and 
Canal Traffic Act, 1854. (51 & 5'2 Viet. c. '25, s. D, 

2)ost,^ Appendix.) 

The question of graiitiug facilities by means of siding accommo- 
dation is so important a one that the views of the lvail^^ay 
Commissioners are quoted somewhat at length. 

The Beestou Brewery Company complained that the Midland 
Kailway Company had recently, by taking up rails, seNeied the 
connexion between the applicants private siding and the company s 
railway, and thereby prevented the trafhe of the applicants fiom 
being received from or delivered to the railway company by means 
of the siding, whereby the railway company did not, according to 
their powers, give the applicants all reasonable facilities foi the 
receiving, forwarding, and delivering of their traflic, and subjected 
them to undue and unreasonable prejudice and disadvantage. 

On the preliminary question of law, the Commissioners’ judg- 


Ch. XIV. 
Art. 238, 


ments were as follows — 

Sir Frederick Keel : In this case the applicants complain that 
the railway compan}" do not afford them reasonable facilities for 
their traflic, and that they subject their traflic to an undue preju- 
dice, in respect that the}" do not allow them a siding at the Beeston 
station. It appears that when they came into possession of their 
premises near that station in 1882, there was a siding, and that 
that Biding has only recently been taken up by the railway com- 
pany in consequence of some difference about the charge for the 
conveyance of trafRc. The applicants state in this application that 
the raihvay company WTongfully took up the siding ; and that as 
regards an agreement to wFich they refer as their authority for 
taking up that siding, it is no justification for w"hat they have done. 

“ The answ-er of the raihvay company is that w'e have no jui’is- 
diction to hear this application. They say that the siding which 
they are said to have w’rongfully taken up w'as laid down by them 
under an agreement with the predecessors to the brewery company 
in occupation of those premises, and that that agreement reserved 
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to them express!}' a power to take up the siding whenever they 
might think proper ; and that any question as regards whether 
what they did was done rightly or wrong!}', as far as that agree- 
ment is concerned, is a question which w'e have no authority to 
decide. In that view I concur, and so far as this application is in 
effect a reference to us of an}' diffei'ence or dispute with regard to 
things done under that agreement it is an application which, I 
think, wo could not !iear, seeing that the reference, if it be one, 


has been made to us by only one of the parties to the agreement. 

“ The coni})any also say tliat what tlic Beeston Brewery Com- 
pany want is a communication between the railway company’s line 
and a branch railway on their own property, and that the subject 
of branch railways and their connexions is regulated by the 8th 


Yictoria and another Act referred to in the section of that Act 


which regulates these matters, and that with neither of those Acts 
have we any jiu'isdiction to deal. 

“ It appears to me that tliat view also is a correct one, and so 
far as tliis application relics for making out its case upon any obli- 
gations imposed upon the railway company by the 8th Yictoria, I 
think it is an apj^jlication which we should have to decline to hear. 

“ At the same time, this is only part of the application, and the 
rest of the application seems to me to be free from objection. It 
appears to me that the applicants are not precluded from allegmg 
that, quite independently of tlie 8th Yictoria, they are entitled to 

•f- 

have this connexion as a reasonable facility, within the meaning 
of the Traffic Act of 1804. It is a kind of facility, I think, 
which we have power to grant, and there are circumstances, I can 
easily imagine, where it would be reasonable that such a faculty 
should be granted. But I think the applicants would have con- 
siderable difliculty in making out the reasonableness of such a 
thing in this particular case, because the connexion which they 
want is at a place wliich the company have appropriated to a 
station, and considering that a station — every part of it — ^may, for 
aught we know, be required for the accommodation of the traffic 
of the public at large, it is not clear by any means to me that it 
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could bo reasonable that any part of that station sboukl be sot ciu xiv. 
aside for a facility from rvbicb only ono individual under an) 

circumstances could derive any benefit. 

“ Then, again, I think that the applicants are not precluded from 

alleging, as they do allege, that the facility which they ask is one 
which has been granted by the company to otlier persons in other 
places, and that the circumstances under which such facility lias 
been granted to others, notwithstanding that the place is not the 
same, are similar to the circumstances which constitute their own 
case. Of course it would bo for them to got over tho diiriculty of 
the places not being the same. That would be a cpiestion of fact 

which would be for them to deal with, 

I think, therefore, the application, as regards the last two 

heads that I have mentioned, is one that we may allow as far as 

regards the cpiestion of jurisdiction.” 

“ kfr. Commissioner Miller : In this case the applicants state that 

they have been for some time in possession of a branch laiUvay 
which connects with the Midland Hallway at a station ; and that in 
consequence of disputes which are not stated here, and which I do 
not suppose would be material for this purpose, the lailwa^ com- 
pany have taken up or threatened to take up the rails, so as to 
break tho communication. They allege also that there arc othei 
persons, competitors in business, not at the same station, but at 
other stations, who liave got the accommodation of branch railways 
in connection with tho Midland Paulway ; and they assert that 
the breaking of their connexion with the railway will, amongst other 
things, subject them to an undue and unreasonable inejudice and 
disadvantage as between themselves and these other persons, their 
competitors in business. The defence of the railway compan} on 
tho merits, is that tho communication in question was made under 
an agreement, a clause in which agreement gave them an express 
right to terminate it at tlireo months’ notice, and that they have 
given the requisite notice, and tliat as a matter of law, whethei 
they are right or not in that, we have no jurisdiction to determine 
the question, it not being witliin the powers given to us either by 
our Act or by reference in the Act of 1851. 
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“ NoWj assumiug, as for the purpose of testing this case we 
must assume, though of course I only assume it for that purpose, 
that tlie ap 2 >licants are absolutely right, in other words, that we are 
trying this simply on demiu'rer to the ap 2 :)lication, it would appear 
to me that the a2^p^^^‘^^^® would have any one of thi’ee remedies, 
and that those remedies are not alternative, but cumulative. !First 
of all they might apply for an injunction to restrain the company 
from taking up the rails in question, on the ground that they 
were wrongfully making a use of the agreement which w^as not 
contem2dated by the 2Jarties at the time and w\as not warranted by 
its real meaning. That Avould be an a 2 ^i)lication to the Chancery 
Division, with which of coiu'so we should have nothing to do. Or 
they might abandon the agreement altogether and apply to the 
Queen’s Bench Division for a mandamus, relying simply on their 
right as adjoining owmers to make a connexion betw^een theh 
branch railway and the railway of the Midland Com 2 ^any. That, 
again, is a matter over which w'e have no jurisdiction, and as to 
which no doubt they would have some difficulty in establishing their 
case, from the very fact that the connexion is made at a station. 
But be}"ond that they might, I think, come here, and, if their own 
view of the case w ere thoroughly w'ell founded, come on either of 
tw'o grounds : one, that the continuance of this connexion W’as a 
reasonable facility within the meaning of the first clause of the 
second section of the Traffic Act of 1854. I say ^ the continuance 


deliberately, because, notwithstanding the fact that the judgment 
of the Court of Ap 2 ^eal in the Hastings case does show that 
certain slight structural alterations at a station, which do not 
amount to a re-modelling of the station, are wuthin the meaning 
of the w^ord ‘ facilities,’ I am unable, myself, to see that the 
making of a branch railway, not for the 2 )nr 2 >ose of facilitating the 
ordinary recei 2 )t or delivery of traffic at the station, but for the 
use of a particular individual, or set of individuals, is a faculty 
wdthin the meaning of that Act. But although the making of it 
in the first instance might not be so, still, where it existed, the 
permitting the 2 iarties to whom it belonged to use it clearly would 
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be a facility within the meaning of the Act ; and the qiiestion 
whether it was a reasonable facility or not, would, of course, depend — 
upon two things; first, on the general merits; and secondly, on 
whether the existence of the agreement under which it was put 
down constituted a sufficient defence to tho company for disro- 
oarding those general merits. 

“ But w-itliout clctovmiiiing that roint, it appears to mo tliat the 
applicants might further say this, aud they do say it most dis- 
tinctly in the ninth paragraph of their application. They say 
‘ Whether this hranch railway was a facility to which wc were 
originally entitled or not, whether we could have forced it under 
the°Aot of 1845 or not, we have got it, and certain competitors in 
trade of ours have got precisely similar facilities under precisely 
similar circumstances. The company now propose without 
reasonable cause to deprive us of the facility which they are con- 
tinuing to our competitors ’ ; and if tlio applicants aio light on the 
meritsbhat dearly would bo an undue prejudice wdhiu the second 
clause of the second section of tho Act of 1854, leaving the question 
of facility under tho first clause entirely on one side. That is a 
question which wo have jurisdiction to hear and determine. I 
cannot help pointing out to tho applicants, as the Chief Commis- 
sioner has already done, that tho fact that tho facilities glien aio 
at different stations, and theroforo certainly more or less iindcr 
different cu-eumstanees— and tho onus of pronug tliat the eircuin- 
stanoes are for this purpose similar will fall entirely upon fhem- 
may bo a very material difficulty in their way when wo come to 
tho merits of tho case ; but it does not, in my opinion, interfere 
with our jurisdiction to hear and determine the case, and to give 
them a remedy supposing tho merits to turn out in their favour. 

“It was suggested at tho argument that under any circum- 
stances tho only thing wo could do on this branch of the c.aso 
would be to make a general or<lor directing the company to desist 
from inflicting an undue prejudice on tho applicants, and that 
such a general order, as it could not extend to making this par- 
ticular structural alteration in tho station, would practically be 
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useless to tlie applicants. But althougli it is pcrfectlj accurate to 
say that in the result of the Hastings judgment it would not he 
riglit for us specificallj'’ to dictate in our order in what way the 
prejudice was to he abated, if in our order wo point out a way 


which certainly would abate it, and the company do not choose to 
accept that wa}', but try to abate it in some other way, they would 
do so at their own peril ; and if, on an application to us alleging 
that the order had not been complied with, wo thought that the 
course the company had taken did not amount to a compliance 
with the order, we should not hesitate to put in force the powers of 
the third section of the Act of 1854. If, on the other hand, the 
company, not accepting the course we suggested, did something 
else which we (Ud think was a sufRcient compliance with the order, 
of course there the matter would end. They are not in any way 
bound to accept our suggestion, but if they adopt any other course, 
they must take the risk of its being held eventually not to be a 
sufficient compliance with the order. 

Mr. Commissioner Brice : My view of the case is simply this, 
that we really have no jurisdiction at all to inquire into it. The 
siding as to wliich the cjuestion arises was not constnictod as a 
branch railway under the general Act, nor under any order of ours, 
as a reasonable facility. It is simply constructed under an agree- 
ment. It is a creature of that agreement, and into that agreement 
it does not ajipear to me we have any power whatever to inquire. 
It seems to me, therefore, the case falls to the ground from want of 
jimsdiction.’’ 


The case was subsequently heard on the merits, when Sir 
Frederick Peel said, in the course of his judgment : — 

The applicants now complain of then.' being refused a siding 
as an undue and unreasonable prejudice, and as denying them a 
reasonable facility for their traffic, a facility not only as dispensing 
with cartage, but as saving also time and expense in depositing the 
grain in their warehouse. They refer to the sidings given by the 
compan}’'" to Messrs. Wheel don at Derby, to Messrs. Meakin at 
Burton, and to many maltsters in Newark and other places, and 
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complain of it ns imposing upon them an undue disadvantage that 
the railway company refuse to treat them in the same manner m 
respect of siding accommodation. The railway company, in answer 
to this application, contend thatwe have no jurisdiction to entertain 
the question raised by it, considered citlier as a question whether 
the applicants shall have a siding at which the milway company 
shall be bound to deliver traffic instead of at their goods station, 
or as a question whether the railway company exceeded their 
power in exercising the right reserved to them by the siding 
agreement of taking up the siding whenever they might think 
proper. They argue that a siding can only bo laid down with the 
consent of the raihyay company, or under the provisions of the 
Eailways Clauses Act, 1845, s. 76, and that in the latter case, 
though they arc bound to let the siding be constructed, they are 
not bound to use or work it. But there can, I think, be no doubt 
that the Traffic Act of 1854, whicli enacts in such general terms 
that a railway company shall in no respect whatsoever give any 
undue preference or advantage, is as much applicable to a siding, 
both as to construction and user, as to any other means of affording 
facilities or conveniences to traffic ; and though the company may 
have been within their right in cancelling the applicants’ agree- 
ment, yet if the company have entered into and still lia^ o similai 
agreements with other maltsters with whom the applicants compete, 
the existence of these agreements may furnish a ground for a 
complaint of undue preference or prejudice, and may make it 
necessary for the company, if they continue to give sidings to 
others, to put dowm also a siding for the applicants, so that all 
may ho treated alike. If there was hero no question of partiality 
shown to others, and a siding was claimed merely on the ground 
of due facility, it seems to me tho company would have a good 
defence to tho claim in their statement that they give duo facilities 
for all traffic at their general goods station at Derby, and that it 
rests with them to say at what points at that terminus they Vidll 
receive or dclivor traffic of which they are the carriers, and even if 
duo facilities were not given, it would more likely be a case for 
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an injunction in general terms to make proper arrangements, 
than for an order to execute any specific work, such as a private 
siding.” 

Mr, Commissioner Price said : — 

‘‘The applicants ask that under the circumstances we shall 
make — 

“ 1st. An order enjoining the company to afford, according to then* 
powers, all reasonable facilities for the receiving, forwarding, and 
delivering of the applicants’ traffic, upon the company’s railway at 
Derby ; and 

“ 2nd. An order enjoining the comj^any not to subject the 
applicants to the undue and unreasonable prejudice and disad- 
vantage, and to desist from giving to others the undue and 
unreasonable preference and advantage above complained of. 

“ I am of the same opinion now as that expressed by me in a 
judgment given by this Coirrt in the case of the Beeston Brewery 
Company, Limited, on January 20, of this year, that a siding 
constructed under an agreement with a railway company for the 
private use of a trader is the creature of an agreement into which 
we'have no power to inquire, and which we have no jurisdiction 
to enforce, Por the purpose of this judgment, therefore, I treat 
the siding or branch railway, the partial removal of which is 
complained of, as non-existent. 

“ With respect to the first order asked for, I am of opinion that 
a railway company affords all reasonable facility for the recel^ang, 
forwarding, and delivering of traffic, as provided for in the Bail- 
way and Canal Traffic Act, 1854, when it carries such traffic into 
its public station, and delivers it there to the consignee on sidings 
from which it can be conveniently unloaded and earned away by 
him. There has been no evidence to show that this reasonable 
facility has been denied to Messrs. Girardot, Plinn and Co., and I 
do not consider therefore that any case has been made out for the 
order as asked for, 

“ An d with respect to the second order, I do not think that W© 
have any power to require a railway company to lay down, oi to 
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restore, a siding or branob railway for an adjoining landowner, 
even tbougb he may be suffering prejudice or disadvantage by 
reason of the enjoyment of that accommodation by others. Tho 
rights of adjoining landowners are defined and protected by ict. 
c. 20, s. 70, and we have no jurisdiction under that statute. 

“ jMor do I think that we could order a branch line as a reason- 
able facility under section 2 of the Railway and Canal Traffic Act, 
1854, and I consider that we are restrained from doing so by the 
judgment of the Court of Appeal in the case of the So^ifh 
' Bi/. Co. V. T/tc llaiUcdif CooimkUamcrs and the CorpvraUon of 
llasihHjs. In this judgment it was laid do^\m by the Lord Chan- 
cellor that we had no jiuisdiction to order certain tilings as facili- 


ties ‘ partly because those things were beyond the company s power, 
partly because they were not facilities reasonably necessary for the 
particular x^^uT^ses mentioned in the Act, and partly because it 
would have requffied particular striictiu'al works to be executed 
which are not prescribed by the Act, and uhich cannot be supposed 
to be the only possible means of affording the facilities uhich the 
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Act does require.’ 

“In the view which I have taken and expressed that the convey- 
ance of traffic by a railway company into its public station, and 
its delivery in that station to a consignee upon a siding from 
which it may be conveniently unloaded and carried away, suffi- 
ciently satisfies the requirements of the Traffic Act of 1854, in the 
matter of reasonable facilities, it necessarily follows that the con- 
struction of a branch railway to the premises of a trader for his 
exclusive use cannot be ‘ reasonably necessary for the particular 
piu’pose mentioned in the Act,’ and certainly it is a ‘ structural 

work ’ which is not ‘ prescribed by the Aoi.' 

(( this ruling of the Lord Ghancellor is conflimed and 

strengthonod by that of the Master of the Eolls, then Lord J ustico 
Brett, who in tho eamo judgment lays it down that our jurisdic- 
tion under tho Eailway and Canal Traffic Act was confined to a 
‘ dealing with the existing railway and the existing station,’ and 
that wc^could not order ‘ the making of any new railway or any 
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new station.’ I do not concui’, therefore, in granting either of the 
orders asked for.” 

Mr. Commissioner ^Miller said : — 

“ The present application alleges, — 

“ Fii'st, that the taking up of the siding was wrongful : 

“ Secondly, tliat the siding u'as a reasonable facility under 
section 2 of the Traffic Act : 

“ Thirdly, that other traders, whose names are given, have similar 
sidings under circumstances similar to those of the applicants 
siding, and that tlio continuance of their siding, while taking up 
that of the applicants, was an undue preference of such other 
traders. 

“ The company rely upon the fact that the siding was constructed 
under an agreement which contained a clause giving them the 
right, 'wliich they have duly exercised, to terminate it at any time, 
on three months' notice, and at the expiiy of such notice to take 
up the rails, <^c., and they say that everything which they have 
done was done in accordance with the agreement. 

“They then contest the jurisdiction of this commission to enter- 
tain the application : 

“ Fii’st, because the siding was the creature of an agreement, 
and it has been removed in accordance 'v^ith that agreement, and 
they say that we have no jiu’isdiction to interpret the agreement, or 

to enforce or override its terms : 

“ Secondly, because the right, if any, to a siding idtra agreement 
could only anse under the Hallways Clauses Act, s. 76 ; and the} 
say that wo have no jurisdiction to enforce tlie terms of that Act . 

“ Thirdly, because, as they contend, no order of ours could le 
fjuire them to work such a siding, and the existence of the siding 
unworked could not be a ‘ facility ’ to the applicants ^vithin the 

meaning of our Act. . . . 

“ In order rightly to consider the question, the circumstances 
must be looked at as they existed on the day after the expiration 
of the notice to determine the agreement, and before the sidin^^ 
had been actually destroyed. At that time, the rights of the 
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3 imder the agreement were \\'holly gone, and they had 
no right at all to oall for any of the services stipuhited for liy the 
agreement, nor, so far as it depended on the agreement, had they 
anv rm'ht to the continued existence of the siding. Hut if tho^ 
had, on any ground independent of the agreement, a light to the 
siding, that right was not in my opinion prejudiced by the fact 
that the siding was originally laid down under an agreement, nor 
could the company, by determining the agreement, take ad^ant^^ge 
of the clause which gave them leave to take up the siding, if by so 
doing' they infringed any such independent right. 

“ It is suggested that such right may exist on any of three 

grounds : 

“ First, under section 76 of the Eailways Clauses Consolidation 
Act. 

“ Secondlj^ as a 

“ Thu'dly, to prevent an undue prejudice. 

“ The company admit the first ground, but they say that a right 
based upon that section is not enforcible under any order of ours, 
but only by way of mandamus ; and so far as the right is to be 
regarded as one dependent solely on that section, I think that 
argument is sound. But it is obvious tliat, in a very largo number 
of cases, the existence of such a siding affords gieat facilities foi 
receiving and delivery of traffic, and in such cases, where the com- 
pany are not required to do any work, or expend any monej'’, but 
merely to permit a connexion to be made with them line by and at 
the expense of the siding owners, it may well bo that this tribunal 
has jurisdiction to order the company to permit such a siding to bo 
put in, although it would have no jurisdiction to order them to 
make it. And further, although avg certainly could not order 
them to work such a siding themselves, it may be within oui juiis- 
diction to direct them to give proper facilities for its working by 
tho OAvners in such cases, and on such terms, as may bo reasonable; 
and it appears to me that this jurisdiction may avcII be con- 
current AA'ith and unaffected by the existence of a totally diffe- 
rent remedy, depending upon quite different considerations, 
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producing' quite di/Terent results, and enforcible in a totally 
different manner. 

“ The eii’cumstanccs of this case, however, do not really raise 
this question, hut only a somewliat narrower one, namely, whether, 
when suf'h a facility actually exists, and has been in working order 
for a tiino sufficient to test its operation, the company are at liberty 
arl)itrarily to put an end to it, on the ground that it came into 
existence by vii’tue of an agreement which has been legitimately 
terminated, and which contained such a clause as the one now 
relied upon. 

“Por the piu’pose of considering this point I will assume that 
the siding in question is one, tlie construction of whieli could have 
been enforced under sect. 76. True, I have no jurisdiction to 
determine that question, but I must assume it one way or the 
otlier, and I cannot assume it against the applicants, for the fol- 
lowing reason : The Act of Parliament gives every adjoining 
landowner an absolute right cx debito Jusfitiw to a branch railway, 
except in certain specified cases, one of which — the only one which 
can be suggested as aiij^licable to the present case — is, that the 
company ‘ shall not be bound to make such openings in any place 
whicli they shall l^a^'c set ajiart for an}^ specific purpose with 
"which such communication would interfere/ This siding is no 
doubt at a place ‘ set apart for a specific purpose,’ namely, a 
station ; but where such a connexion has existed without question 
for a number of years, and where the company do not allege any 
ph3"sical change of circumstances, either in the construction of the 
station or the volume or character of the traffic, which would render 
that inconvenient now which had hitherto been convenient, it ap- 
pears to mo that it would bo an insult to common sense to suggest 
that any Court coidd bo found to believe that such a siding, under 
such circumstances, would ‘ interfere with ’ the purpose for which 
the particular place was set apart. Now assuming the siding to 
he legally in existence, whether by order under sect. 76, or other- 
"wise, tho question whether the company ought reasonably to be 
required to render any and what facilities for receipt and deliveiy 
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of traffic thereat, of course not thereon or thereover, would clearl}^ 
he matter for our determination under sect. 2 of the liaffic Act j - 
and it is at least not clear to mo that this jurisdiction would not 
extend to a ease where the siding was originally jmt in hy agi ce- 
ment, which agreement had heen legitimately terminated, and all 
rights dependent upon it extinguished, hut whore, uevertlieless, an 
independent right to a facility existed which tlie company were 
unreasouahly scehiug to interfere with. But I do not tliink it 
necessary to determine this cpiestion either j hecause, as'S>uming tlie 
jiudsdiction to exist, I am of opinion that under the circumstances 
of this siding it would not he reasonahlo to require the company 
to afford the facilities desired, except upon the terms of being paid 
the Derby station to station rates for the time being without rehato 
or deduction, assuming these rates to he in themselves unobjection- 
able, and the company are willing and have offered to restore the 

siding upon these terras.’^ 

339. Wlicrc it is doubtful wlictlicr a junction -u-liicli 
is son^'lit by applicants as a reasonable facility n oulcl 
be allmvcd by the Board of Trade to be used, if ordered 
by tlie Coniniissioners and constructed by the railway 
company; and wdicrc the mode of working such junc- 
tion would be unsatisfactory and obstructive to the 
other traffic on the main line, such a junction is not a 
due facility wltliin the meaning of sect. 2 of the Rail- 
way and Canal Traffic Act, 1854. 

An injunction to a company to w'ork traffic will only 
bo issued wdicrc there is a well-founded ground of 
complaint in rc-spect of past working, and the cpies- 
tion of proper facilities for the receipt, &c. of traffic at 
a junction docs not arise until the junction exists. 

If a junction could not be reasonably Avorked wdicn 
constructed, a railway company could not be enjoined 
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to construct it as a reasonable facility. {Duhlln 
Dlstnienj Co. v. Midland G. W. of Ireland 
Ity. & Ca. Tr. Cas. 32. See 2)ost, Art. 24G.) 


WIdshj 
Co., 4 


The Itn.il way Coiuniissionors, in delivering' judg'nient, said; — 
Ihis case, as it was ojiened by counsel, was an application for 
an order directing the respondents to connect a siding of the appli- 
cants with their Liffey branch line, and to receive and deliver 
tiaflic at the junction. The siding has been constructed with 
reference to the provisions of the Itailway Clauses Act, 1845, which 
enacts that any one who has land adjoining a railway, or the con- 
sent of the owner of such land, may lay dovm a siding upon it, and 
require such siding to be made by the railway company to com- 
municate vith their railway, except as to places whez’e such com- 
munication would cause inconvenience or danger to their traffic. 
The respondents deny the right of the applicants to a junction 
under the luiilway Clauses Act, 1845, and the applicants have 
taken no stops under that Act to enforce them claim. They have 
preferred to proceed under the Traffic Act, 1854, and they contend 
that what they ask to have done is a reasonable facility within the 
meaning of that Act. They intimated, however, in the course of 
the healing that they did not at present seek an order to work 
traffic ; and it is clear that as such an order could only be issued 
upon a well-founded ground of complaint in respect of past work- 
ing, there is as yet no case for one, and that a siding must be 
joined to the railway, or a communication of some sort opened 
before the question can arise whether proper working facilities are 
ailorded at the siding junction. . . . 


'‘The applicants have now laid out a private siding adjoining the 
railway, but the company refuse to have a junction with it, and 
the qiestion is whether a junction is, in the circumstances, one of 
those leasonable facilities for traffic which the Traffic Act, 1854, 
makes it tlie duty of railway comi^anies to afford. The applicants 
assert tha^ {hoy have by the Railway Clauses Act, 1845, a right to 
a junction, and assuming the statutory obligation and proof of the 
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failure to comply ^vitl^ it, that alone might be sullieiont foi a 
mandamus to issue against the company in default, ihis, how “ 

ever, is not a proceeding for a breach of that Act, but of the 
Eailway Tralfic Act, 1854, and the objection is raised on behalf of 
the company, that no special or private right, such as this, is en- 
forceable at all through the TrafTio Act, 1854, whieh is not, it ViUS 
argued by counsel, an Act that is concerned with any facilities but 
those of a public character. We will revert, if necessary, t') that 
argument ; but at aiu' rate something more than the mere fact that 
such a right exists woidd in a complaint imder the Tratlic Act, 
where reasonableness is so material an element, bo required to 
establish it, and if, for example, it wo\dd not be practicable to 
work a junction if made, the making of it could hardly be enjoined 
upon a conipan}’' as a reasonable facility for tratlic. ... A siding 
junction as proposed by the applicants would be unusable ft^u at 
least half the traffic which it has in view, and of course the sanction 
of the Board of Trade would he required before it could ho used at 
all ; and although the applicants only ask at present foi an oidci 
directing the company to construct a junction, the propriety of 
granting an order even so limited depends upon the effect such a 
junction, when it comes to a cpiestioii of using it, may ho expected 
to have upon traffic. If it would have no effect at all, because it 
would not satisfj^ the conditions upon which the Board of Trade 
give their sanctioir to a junction being used, ox if it voidd be an 
advantage to particular traffic, but an advantage that would he 
outw'eighcd by its iuterference with the coiu'se of traffic in general, 
it w’ould not he right to make the order. The test to he applied is 
the facility to traffic, and we feel it to he so uncertain whether tlie 
proposed junction eanled out according to the plan of the appli- 
cants w''Ould ho allow^ed to ho used hy those with whom the de- 
cision on that point w'ould rest, and also the mode of working 
which the px'oposed junction would require, as explained in the 
evidence for the applicants, to ho so unsatisfactory, that w'C do not 
think the junction w^ould he a facility within the meaning of tho 
Act, and we must therefore decline to make an order for it. 
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240. A railway company give only a reasonable 
facility ill running over a portion of foreign line or 
siding' to collect traffic, 2 )ropcrly jilacod for that jiurjiose, 
where such line has been conveniently jilanncd for their 
having access to it, and where they have no reserve 
line of their own. ( Wedkinson v. Wrexham^ By, Co,j 
3 Ey. & Ca. Tr. Ca. 5.) 


In that case a railway company worked a line for the caniage 
of minerals, which was connected with collieries by junctions to 
jii’ivato sidings. The comj^any had no power to make a tenninal 
cliarg'e for services at the junctions of their line with the sidings. 
Tlie company s trains called for trucks standing in the different 
sidings. At each junction the engine was detached and ran off 
the main line into the siding beyond the company’s lands, from 
which it drew out any trucks ready to start and attached them to 
the train. The engine had, besides, frequently to perform shunting 
and marshalling, so as to pick out a number of trucks, full and 
empt}’, such as were to be added to the train. The railway com- 
pany charged for the work done on the sidings a fixed sum of ZcL 
per ton, in addition to the mileage rate for conveyance on the rail- 
way company’s ovm line. It was held that the company were not 
entitled to make such charge, and that, as the plan of each siding, 
as well as its junction, had received the ajiproval of the engineer of 
the railway company, the owners of the sidings did all that was 
necessary to entitle them to have their traffic taken by the railway 
company at the mileage rate, and free of any charge for terminal 
services, if they placed their trucks as near to the junctions as they 
could be brought with safety to the main line, arranged in proper 
order, and clear of any obstacles to their being moved away. 


241. A railway comj^auy^ is not bound to provide 
booking offices for traffic at places off their railway, 
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nor to arrange for the conveyance by road of goods 
between sucb places to the ncai-est station on their - 
railway. {Duhlin Meath By. Co. v. MidUml, Gt. 
West of Ireland By. Co., 3 Ey. & Ca. Tr. Ca. 

379.) 

The Commissioners, in delivering judgment, said “ It is, no 
doubt, to the benefit of places that are situated some miles from a 
railway station that there should he persons to coUect and dehver 
goods regularly as carriers. Bailiehorough and Caniekmacross are 
six or seven miles from Eugseom-t, and the complaint under this 
head is that the Midland do not do, as the Great Northern, have a 
hooking office at those places, and arrange for the prompt and- 
punctual transport of goods by road to and from then neaicst rai - 
•way station. We, however, do not think that a railway companj 
is responsible for making carrying arrangements by road m a 
tion to its proper business of carrying by railway ; and the agree- 
ments between the two companies do not seem to us to impose on 
the Midland any such obligation, either directly or as a conseciucnco 

If alh» »a,v.y .ompetins witU it for .™l6o ,md„. 

taking to collect and deliver goods in order to attract traffic to its 
own line.” 
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2 ^ 3 ^ railway company is under tlic same obli- 
o-ations as a coinnion carrier, undertaking to carry iii 
accordance with the provisions of the Railway and 
Canal Traffic Act, 18-54, therefore cpicstions as to how 
far a sender of goods may rcrpiire delivery at any 
station ho may appoint is to be determined not with 
reference to what a railway company may choose to 
do, or may ordinarily do, but with reference to what 
may be within its powers, and at the same time a rea- 
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sonablc requirement. {Thomas v. N. Staff, Ry. Co,^ 

antCy p, 116.) 

In that case a railway comj^any delivered minerals at T. station, 
but refused to deliver their damageable traffic consigned to the 
applicant, and delivered such traffic at L., one mile and a half 
from T., which was their general goods station for T. 

The accommodation at T. station being insufficient to receive all 
the T. goods traffic, and the railway company having no power to 
enlarge it, it was held that the applicant was not entitled to have 
damageable goods delivered at that station. 

It seemed that if the accommodation at T. station had been 
sufficient to receive all traffic similarlj' sent, the company would 
have been ordered to deliver damageable goods to the applicant at 
T. station. 


III. — On tiieougii Tkaffic under Sect. 2 of the 


Railway and Canal Traffic Act, 1854. 

243 . E very railway company and canal company 
and railway and canal company having or working 
raihvays or canals wliicli form part of a continuous 
line of railway or canal or railway and canal com- 


munication, or which have the terminus, station, or 
Avharf of the one near by inteiqiretation clause of 
the Act, AAuthin one mile) the terminus, station, or 
wharf of the other, shall afford all due and reasonable 
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facilities for receiving and forwarding all the traffic 


arriving hy one of such railways or canals hy tlie 
other, without any uiireasonahlc delay, and without 
any such preference or advantage, or prejudice or dis- 
advantage, as aforesaid, and so that no oh^tiuction 
may bo offered to the public desirous of using such 
railways or canals or railwaj's and canals as a con- 
tinuous line of communication, and so that all reason- 
able accommodation may, by means of the railways 
(which include stations and sidings) and canals of the 
several companies, be at all times afforded to the 
public in that behalf. (Railway and Canal Traffic 
Act, 1854, s. 2. IT & 18 \ ict. c. ol.) 

“ The Act of 1854 requii-cs the interests of traffic coming to a 
line fi-om other lines to ho as much cared for as those of local traffic. 
It requires that it should ho made as easy to go from any place on 
the railway of one company to any place on the railway, foimiug a 
through route, of another company, as if hoth railways hclonged to 
the same company. Where, however, companies are competing, 
arrangements for working their Unes in harmony are not unfre- 
quently overlooked, and the provisions of the Act, and ready means 
of enforcing them, are very necessary to prevent tlirough traffic 
being impeded.” (4th Annual Eeport of the Railway Commis- 

sioners.) 

Two railway compauics ran trains to C., and cacli bad a station 
tbero. The stations were 55 chains apart, but were connected by 
a line of railway belonging to one of such railway companies. 
Upon complaint by the inhabitants of the district that no pas- 
sen «-er 3 were convoyed on the railway between the two stations, 
although there was a continuous line of railway, the Commissioners 
made an order enjoining both the companies to afford a continuous 
communication for passengers hy means of their eoutinuous lines, 
and to afford due and reasonable facilities for forwarding tlirough 
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Art^^' traffic arriving bj one of tlie lines at C. by tbe other. 

— ^ {James and others v. Taff Vale and G. IF, By. Cos., 3 Ey. & Ca. 

Tr. Ca. 540.) 

Two railway companies ran trains to T. W., and each had a 
station there. The stations were a mile apaid from each other, but 
were connected by a line of railway, which was used for the transit 
of goods only. The two railway sj'stems were intended by the 
Legislature to join at T. "W. Upon complaint by the inhabitants 
of the district that no passengers were conveyed on the railway 
between the two stations, although there was a continuous line of 
railway, the Commissioners held, that the case came within 
sect. 2 of the E ail way and Canal Traffic Act, 1854, and accord- 
ingly an order was made enjoining both the companies to afford 
a continuous commimication for passeng*ers as well as for goods 
by means of their continuous lines. {Uckjicld Local Board v. 
L. B. and S. E. By. Cos., 3 Ey. & Ca. Tr. Ca. 214.) 


The Commissioners in delivering judgment said : 


“ This is a complaint by theUchficld Local Eoard under sect. 13 
of the Act of 1873, and as in such case req^uired, it is accompanied 
ty a certificate of the Eoard of Trade to the effect that they con- 
sider the local board to have proj)er grounds for submitting it. 
They come before us to complain that passengers are not conveyed 
by railway between the stations of the Erighton and the South 
Eastern Eailway Companies at Tunbridge ^Yells. The transit at 
present has to be made by road, but a railway exists and is used 
for goods, and the application is that it may be used for passengers 
also. The Lewes and Timhridge Y^ells Eranch of the Erighton 
Company extends fifty-two chains beyond their station, and then 
terminates by a junction ^Uth the Hastings and Tunbridge Wells 
Eranch of the South Eastern Company at a pjoint on that branch 
which is twenty-two chains from the South Eastern station, so that 
the two stations are nearly one mile apart. The portion of the 
Erighton Company’s railway between theii’ station and the end of 
the line has been long completed, but it has never been opened 
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for passenger traffic, nor notice of an intention of opening it given Ch-^xiv. 
to tlio Board of Trade. 

“The accommodation ^Yluch a through route for iia^5>ungox 
traffic vvonld afford to the public at Uokfield is evident, iho 
communication between their part of East .Sussex and 
Kent is necessarily by Tunbridge AVells. and from I ekhdd hy 
Tunbridge AVells, and thence by the South Eastern line o aunou 
Street and Charing Cross, ought to be as good a route to Lone on 
as that by Lewes and tho Brighton line, and in any case as a 
second route would bo a great convenience. Tho two railway 
systems were intended to be connected, and the Act under w uc 
tho line from Uckfleld to Tunbridge Wells was constructed pro- 
vides for its terminating by a jimction with tho South Eastern 
Eailway. The case therefore falls within tho second section ot 
the Traffic Act of 18.34, which enacts that where tliero is a con- 
tinuous lino of railway, every company having railways which 
fonn part of it, shall afford all duo and reasonable facihties for 
receiving and forwarding all tho traffic arriving by one of such 
railways by the other without delay, and so that no obstruction 
may bo offered to the public, desirous of using such railways 

as a continuous lino of commumcation. ...... • 

order mil bo framed in general terms, following tho words of 
the second section of the Traffic Act of 18-54, and enjoining the 
two companies to afford a continuous communication by means of 
then’ continuous lines. Each company must, without loss ot time, 
put itself in a position to perform its part of tho joint business, 
and as to those mutual arrangements on which so much depends to 
execute the order properly, including what relates to iho corres- 
pondence of trains, and to the selection of tho most convenient 
place for delivering tho traffic over, they, wc think, will bo better 
determined by agreement between tho companies than by du'octions 

from ns.” i r 

Wliere a railway company with rnnniug powers over the cleten- 

dants’ railway complained to the Ooraniissioncrs that tho defendants 

refused to work tho signals which the applicants had reconstructed 


V-' 
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Ch. XIV. in sucTi a manner as to enable the defendants’ railway to be worked 
Art. 243. . 

on the block system in pursuance of the power given by a special 

Act, the Commissioners held that the working of such signals 
was by sect. 2 of the Hailway and Canal Traffic Act, 1851, a due 
and reasonable facility which the defendants should afford for the 
receiving, &c. of passenger traffic, and that the defendants, by 
refusing or omitting to work the signals, had offered obstructions 
to the public desirous of using the applicants’ and defendants’ 
railway as a continuous line of communication. {G, W. i?y. 
Co, and Midland i?y. Co. v. Brififol Port 7?y. and Pier Co., 5 Ey. 

Ca. Tr. Ca. 94.) 

244. In order to induce interference under the 
Railway and Canal Traffic Act, 1854:, for the purpose 
of enjoining* a railway company to run through trains 
on a continuous line of railways, it is not necessary to 
show a case of individual grievance, but it is necessary 
to show a case of public inconvenience. {Barret Gf, 
K and Midland 7?y. Cos., 26 L. J, C. P. 83 ; 1 C. B. N. S. 
423 ; 1 Ry. & Ca. Tr. Ca. 38.) 



See Art. 247, p. 304. 


245. Where railways owned by different companies 
arc coterminous and form a continuous line, such 
companies are bound to use their utmost diligence 
in sending traffic over their respective routes. The 
obligation imposed upon every railway company to 
afford all due and reasonable facilities for receiving 
and forwarding* by its railway traffic coming by 
another, which forms witli it a continuous line of 
communication, is not limited to the cases in which 
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^ lioa opr»Ammofliiti(')il to take OVCr 



Ch. XIV. 
Art. 245. 


Co. V. 3Ii(lhanl and Neath and Brecon B^. Cos 
& Ca. Tr. Ca. 37.) 


This was a complaint by the lessees of a colliery, situated on the 
N. and B. Hallway, at a short distance from its junction with the 
M. Bail way to S., that they were prevented sending the trafiic of 
then.' colliery to S. by tho railways of tho two companies, wliioh 
formed a direct route, and in consoquonce had to send it by a cir- 
cuitous route ; it was proved that the two railways formed a con- 
tinuous line of communication, and that, physically, there wns no 
difficulty in tho traffic of the colliery being earned to S. by the 

direct route. 

It was held that the applicants were entitled, imder sect. 2 of 
the EaUway and Canal Traffic Act, 1854, to have then- traffic con- 
veyed by any route they pleased, and to use the two railways as if 
they were one continuous line. 

See Wafer/ord and Limerick Ry. Co. v. Gt. S. and Western Ry. 
Co., 7th Annual Eeport of the Eailway Commissioners. 

346 . Until works necessary for the exchange of 
traffic at tlio junction of connecting lines are completed 
and sanctioned by the Board of Trade, the route is not 
a continuous line of railway communication.’^ (Ilam- 
mans, Foster and others v. G, W. Fy. Co, and others, 4 
Ry. & Ca. Tr. Ca. 181 ; see ante, Art. 239.) 

In that case it appeared that the S. and M. Company wero the 
owners of a railway in two sections connected by lines belonging 
to two other companies which were worked by the Great Western 
Railway Company. The S. and M. Company did not book or 
work traffic between their two sections, and the Great Western 
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Ch. XIV. Railway Company did not book from the stations on the lines 
worked by them to stations on either section of the S. and M. Com- 
pany’s Railwa}'. To permit of the eschange of traffic required by 
the applicants, sidings and other accommodation at one of the 
junctions was necessary. It was held by the Commissioners that 
the failure to provide these between the 2'jth April and the 29th 
June, during which time the companies were considering the 
alterations which were necessary to enable the S. and M. Company 
to exercise tlieir running powers over those connecting lines, was 
not a failure to provide facilities for the receiving, forwarding and 
delivery of traffic ; and that the route, until so completed and 
sanctioned by the Board of Trade, was not a continuous line of 
railway communication. 


247. It is no answer to the public^ desirous of 
using railways as a continuous line, that there are 
disputes as to the rights of the companies infer se. 
{^Ilanuunns^ Foster and others v. G. Fif, Co, and otheis^ 
4 Uy. & Ca. Tr. Ca. 181.) 


In that case the junction between the northern section of the S. 
and kl. Company’s railway and that of the AT. Company ts as at AT., 
and it was physically complete, but was not opened because the S. 
and AT. Company had not given the necessary notice. As the 
f\^p plication asked for an order against the Cieat Western Company 
onhj^ an injunction was refused. 

See Great Western By. Co. and MkUand Fx,y. Co. v. Bristol Fort 
By. and Pier Co. (5 Ey. & Ca. Tr. Ca. 94), ante, p, 302. 

The case of Watson and others v. Swindon, 4'^’* By. Co. and G. W. 
By. Co. (9th Report of Railway Commissioners) , was a complaint that 
the public were prevented using the Great TV^estem Railway, and a 
railway which made a junction with it at Swindon, as a continuous 
line of communication. The railway from Swindon to Andover 
commences by a junction with the Great "Western Railway near the 
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Swindon station, and the Act authorizing the railway iwovides for ch. xi^ 
its traffic being accommodated in the Swindon station of tie' Urea 
'Western Company, and for the use of the station for that purpose, and 
the terms and conditions thereof being settled by agreement , ,in<l t lo 
two companies subsequently agreed that the Swindon and Aiulover 
Company should have all necessary facilities t<ir the working o 
tlieir traffic iu the Great Western statioiij and full running pu^^el^ 
between the station and the junction, and that tlie terms and con- 
ditions to which it should bo subject should, if not agiccd upon, o 
settled by an arbitrator. The Swindon railway w.as in duo course 
completed and opened for traffic, but the two companies had not 
yet a-reed upon the terms, and, pending their- coming to a sedffi- 
menCthc Great Western Eailway Company would not allow traffic 
to or from that railway to pass through the junction, or to bo 
accommodated at their station. The only way, therefore, of trans- 
ferrin traffic from one railway to the other was to cart it by roa 
between their nearest stations, and the object of the application was 
to put a stop to this, and to procure an order for the traffic being 
worked through by railway, and so to prevent further inconvenience 
to the public through differences between the companies, ilio 
Commissioners said that whatever might be the respective rights of 
the companies, they fmnislied no ground for an interference with 
the right of the public to have the railways available for use; that 
it must be understood that neither company was at libei-ty, by reason 

.(Tv » 11'« i«e “f a' *« •" ‘ “ 

facilities for through traffic required by the second section of tho 

Act of 1854 ; that, whatever remedies for enforcing its claims mig t 
be open to either company, stoppage of tho through communication 
was not one of those remedies, and that any attempt to bring tho 
other company to reason by refusing, on this ground only, to 
receive or forward the traffic, woidd bo treated by the Commis- 
sioners if complained of, as a contravention of the Traffic Act ; 
that it was clear that sect. 2 of the Traffic Act, which requires 
every railway company having a railway forming part of a con- 
tinuous lino of communication to afford all duo and reasonable 
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Ch. XIV. 
Art. 217. 


facilities for receiving and forwarding all tlio traffic arriving by 
one of such railways by the other without any unreasonable delay, 
was not being complied with, and that the applicants were entitled 
to have their grounds of complaint removed. There was indeed 


a difficulty about ordering an exchange at the point of junction, 
the junction not having been designed as a place of exchange, and 
having no suitable sidings for tlie purpose. It was, however, well 
laid out and properly signalled for running through, and not only 
was it in the power of the Great Western Company at once to 
permit the Swindon Compaii}' to use their line and station, but 
they had, besides, the alternative of themselves taking the traffic 
over the Swindon Company’s line and delivering it to that company 
at one of their stations. The}’ had no hesitation, therefore, in 
re(]^uiring traffic that had to pass from one of those railways to the 
other to be conveyed across by railway, and they directed that, 
unless the Great Western Company should elect to do the con- 
veyance themselves, tliey should permit it to be done by the 
Swindon Company. 


248. It is doubtful wdicthcr the facilities neces- 


to enable a company to work its traffic over the 
railway of another company, or, in other words, to 


exercise its running' powers, are facilities an owniing 


company are bound to j^rovidc under the Raihvay 


and Canal Traffic Act, 1851, unless the matters re- 


quired arc such as are necessary to keep their own 
line in a proper condition for the receipt, forwarding’, 
and delivery of traffic, (^TJie Swindon ^ MuTlhorougli^ and 
Andover Ilailivaij Company v. The Great Western Raitway 
Company and others^ 4 Ry^. & Ca. Tr. Ca. 173.) 


The Railway Commissioners cannot give running powders (except 
by consent) unless it is a reasonable facility for forwarding, &c. 
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Iriiflio within tho moaning ot scot. 2 of the Railway and C.iual 

Traffic Act, 1854. It is submitted it is not. 

Tho exercise of running powers dilfers from tliroug la os .iiii 
traffic in this— that tho running eoinp.any use tlieir own engines 
nnd carriages on tho lino ot the owning company ; whereas, in tlio 
case of thi-oiigh rates, tho forwarding company carry on t icir o\\ u 
line, by their own engines and carriages, tho goods, &o. sent on y 

the seuding company. 

In order to arrive at amount to be paid by running company to 

owning company — n r 

(a) For nassc)i(jcrs—ht running company propose or 6^ 

rate ; deduct from it passenger duty, as that would have 
to be paid by company which issues tho ticket ; divide 
remainder according to mileage; deduct from mileage 
proportion of owning company the working expenses of 
the rimning company, so far as they relate to locomotive 
power, rolling stock, and servants with train (say 30 

per cent). 

(b) For f/oo(/s— deduct terminals; then mileage proper ion; 

then deduct, as above, working expenses (say 2o per cent.) 
from proportion of owning company. 

For local traffic it is usual to allow tho running company on y 

15 per cent, for working expenses. 

The Commissioners have now jurisdiction to enforce tho provi- 
sions in a railway company’s special Act, mile, Art. 233. 

249 . Through booking is a facility under sect. 2 
of the Railway and Canal Traffic Act, 18o4. It is 
not necessary, in order to establish a claim to throng i 
booking, that the service should be continuous by 
the same trains, or by a connection between trains. 
{I, vies V. London, Brighton, and London and S. IF. Bg. 

Cos., 2 Ry. & Ca. Tr. Ca. 155.) _ 

The Railway and Canal Traffic Act, 1854, s. 2, gives 

s2 


Cli. XIV 
Art. 248 
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a customer a right to require any number of railway 
companies in Great Britain to combine to form a con- 
tinuous route by which his traffic may be sent at a 
single booking and for a single payment. ( G. W. Ry, 
Co, Y. Severn cV Wye Ry, Co.,^ 5 By. & Ca. Tr. Ca. 170.) 


A railway company received goods for conveyance from places 
on their own railway to places on the railway of another company. 
There was through communication between such places by a con- 
tinuous line of railway. The sending company refused to book 
such goods through to their destination, and only invoiced them 
locally to the end of tlieir railway, where they were re- booked to 
the stations on the forwarding company’s line, to which they were 
directed to be delivered. 

It was held that the sending company must allow through 
booking from their stations to stations on the forwarding com- 
pany’s line ; that through booking was a facility which railway 
companies may reasonably be required to afford, and, as exhibiting 
the total charge made for conveyance from end to end, was 
especially of use where doubts existed whether companies were 
making unequal or excessive charges. (Uchfield Local Board v. 
London^ Brighton^ and South Eastern Rg. Cos., 2 By. Ca. Tr. Ca. 
214.) 


In In nes*s case the Commissioners said : — “ On the subject of 
traffic between the joint line and Victoria, we observe that one 
route open to a passenger is that by Wimbledon and Clapham 
Junction, At present, however, a passenger by this route has to 
take a fresh ticket at Clapham Junction, the trains between 
Clapham Junction and Victoria being Brighton trains. Mr. 
Xnight expressed the readiness of his company to concur in any 
proper arrangement which would dispense with this booking at 
Clapham, and it appears to us that passengers to and from the 
joint line, desii’ous of using the railways of the two companies as 
a continuous line of communication, are entitled to an order from 
us that the two companies shall afford them the facility of 
travelling by such railw^ays between the joint line and Victoria 
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■id Wimbledon and Olapbam Junction without tbo delay and 

. - . . . -1 j j- . JJ 


f 

inconveniencG of booking at the latter station. 


O' 

n 


250. If there were two competing companies havin 
lines from A. to B., and one of them had a continuation 
from B. to C., and the company having such contiuua- 
tion arranged the departures from B. so as to interfeic 
seriously with the other line, and put the public to 
inconvenience thereby, and forced tlie tratlic to B. o\ ci 
a greater extent of iine, at a sacrifice of time or cost, 
the Railway Commissioners would interfere upon an 
application made to them, {^Bavvet v. 6/, A. ^ ^Iid 
land Ry, Conqmnies^ ante^ Art. 214, p. 302 ; Hodges on 

Railways, 6th cd. 525.) 

Gockbiun, C. J., said : “ I can quite understand that two com- 
peting companies may so arrange the departures and arrivals of 
theii* respective traius as to operate injuriously to the shorter line, 
and inconveniently to the public. In such a case the Court would 
be justified in interposing under this Act. But it appears heio 
that abundance of accommodation is provided on the Midland 
line ; and, though the distance is somewhat longer, no additional 
cost is inciured, nor any materially greater loss of time sustained 

by the public.” 

It was piwlded by statute that tbc C. Eallway Company should, 
for tbo accommodation of certain traffic, run and carry forward 
between L. and P. a train in conjunction with every train wbicb 
should be run by the E. 0. Companies, for the accommodation of 
that traffic, between L. and places on them lines ; the speed and 
places of stoppage of such train to be regidated by the E. C. 

Companies. 

It was held that the E. C. Companies could enforce an alteration 
in the service of trains run in conjunction by the C. Company 
without tbo consent of the latter, but were not entitled to fix the 
times of arrival and departure of such tiaiiis. 
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Tl 10 moaning of tliG expression “run in conjunction^^ con- 
sidered. {Caledonian Bj/. Co. v. Great Northern^ North Eastern 8^' 
North British Bi/. Co., 2 Ej. & Ca. Tr. Ca. 377. See Art. 247.) 

In cases where, having regard to the clauses in the special Acts, 
an exchange of passenger traflB.c between two companies, free to 
exchange at any junction between their lines, ought to be made at 
the junction which is most convenient for the public; the fact that 
one route is shorter than another, or one by reason of cuiwes or 
gradients better adapted for fast traffic, or that at one junction 
there is a joint station, while at another there are two separate 
stations, are all matters affecting the public. 


351 . The Commissioners wdll not make an order on 
a complaint of diversion of trafHc where the number of 
instances of diversion is so small, in proportion to the 
amount of traffic not diverted, as to show that the 
traffic was miscarried merely by inadvertence or mis- 
take. {llanuaanSj Foster 4" others v. Great Western 
Co. 4* otherSy 4 Ey. & Ca. Tr. Ca. 181.) 

The existence of through booking and through rates over one 
route which is oG miles longer than another route, of which the 
applicant company’s line (which is run over and used under an 
agreement by the L. & N. W. Eailway Company) forms a part, 
is no ground for an ajiplication against the L. & N. W. Eailway 
Company under sect, 2 of the Eailway and Canal Traffic Act, 
1854. {Centrai TFates 4' Carmarthen Junction i?y. Co. v. London 
4’ North Western Co., 4 Ey. & Ca. Tr. Ca. 101.) 

There were two routes between C. and C. A., the N. W. route 
and G. W, route. The G. W. Company having in their owa 
hands, at the outset, traffic consigned by the N. N. route to and 
from places beyond C. and C. A., sometimes diverted such traffic 
and carried it by theii’ own route, and at other times caused undue 
delay in the delivery thereof at C. 


DVE AND REASONABLE FACILITIES. 

Upoa tlio application of a company owniu;; a lino terminating 
at C., .I'Mch formed part of the N. W. route, the Commissioners - 
granted an order enjoining the G. W. Company to aitord to tlio 
applicants all the facilities to ivhioh they woro entitled uiidor 
the Eaihvay and Canal Traffic Act, 1854. {Ca<tnd Wads 4' 
Carmaiihcii Jimction i?y. Co. v. Great Western It;/. Co., 2 Ivy. it 

Ca. Tr. Ca. 191.) 

262 . “ The Commissioners may order two or more 
companies to which this part of this Act applies to 
carry into effect an order of the Commissioners, and 
to make mutual arrangements for that purpose, and 
may further order the companies or, in ca.se of diffei- 
ence, any of them, to submit to the Commissioners for 
approval a scheme for carrying into effect the order, 
and when the Commissioners have finall}' appioi cd 
the scheme, they may order each of the companies to 
do all that is necessary on the part and within the 
power of such company to carry into effect Gie 
scheme, and may determine the proportions in which 
the respective companies are to defray the expense of 
so doing, and may for the above purposes make, if 
they think ht, separate orders on any one or more of 
companies. 

Provided tliat nothing in this section shall authorise 
the Commissioners to require two companies to do 
anything which they would not have jurisdiction to 
I'ccjuirc to be done if such two companies weie a single 
company.” (ol & 52 Viet. c. 25, s. Id.) 

Until the iiassing of the above ouactmeiit the Itailway Com- 
missioners had no power to make an order on two railway 
companies to afford to the public facilities for conveyance by 


Ch. XIV 
Art, 261. 
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doing jointly acts whicli neither company could do separately. 
(Toomcr V. L. C. Sf D. Ry. Co. Sf S. E. Ry. Co., 2 Ex. D. 450 ; 
47 L. J. Q. B. D. 276 ; 3 Ry. & Ca. Tr. Ca. 79.) 


IV.— T UKOUGii Rates under Sect. 2-3 of the Railway 

AND Canal Traffic Act, 1888. 

253. The facilities to be afforcled under sect. 2 
of the Railway and Canal Traffic Act, 1834, in- 
clude the due and reasonable receiving, forwarding, 


and delivering by every railway and canal company, 
at tlie request of any other such company, of through 
traiffic to and from tlic railway or canal of any other 
such company at tlirough rates, tolls or fares,” and 


also at the request of any person interested in through 
traffic. (The Railway and Canal Traffic Act, 1888, 
51 & 52 Viet. c. 25, s. 25.) 


This section is as follows : — 

V^heroas by section two of the Railway and Canal Traffic Act, 
1854, it is enacted that every railway company and canal company 
and railway and canal company shall, according to their respective 
powers, afford all reasonable facilities for the receiving and for- 
warding and delivering of traffic upon and from the several railways 
and canals belonging to or worked by such companies respectively , 
and for the retui'u of carriages, trucks, boats, and other vehicles ; 
and that no such company shall make or give any undue or 
imieasonable preference or advantage to or in favour of any par- 
ticular person or company, or any particular description of traffic, 
in any respect whatsoever, or shall subject any particular person or 
company, or any particular description of traffic, to any undue or 
unreasonable prejudice or disadvantage in any respect whatsoever ; 
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and tliat every railway company and canal company and railway Ch. xiv. 
and canval company having or working railways or canals which 
form part of a continuous line of railway, or canal or railway and 
canal communication, or which have the terminus station or wharf 
of the one near the terminus station or wharf of the other, shall 
afford all due and reasonable facilities for receiving and foriearding 
by one of such railways or canals all the trafho arriving I'y the 
other, without an}' imreasonablo delay, and without any such 
preference or advantage or prejudice or disadvantage as aforesaid, 
and so that no obstruction may be offered to the puldic desirous 
of using such railways or canals or railways and canals as a con- 
tinuous line of communication, and so that all reasonable accom- 
modation may by means of the railways and canals of the several 
companies be at all times afforded to the public in that behalf . 

‘‘ And w^hereas it is expedient to explain and amend the said 

euactuient : I3e it tliorefore Giiuoteclj tliiit 

“ Subject as bereliiafter mentioned, the said facilities to be so 

afforded are hereby declared to and shall iueludo tbe duo and 
reasonable receiving, forwarding, and delivering by every railway 
company and canal company and railway and canal company, at 
the reguest of any other such compaiijg of through traffic to and 
from the railway or caual of any other such company at thi’ough 
rates, tolls, or fares (in this Act referred to as through rates) , and 
also the due and reasonable receiving, forwarding, and delivering 
by every railway company and canal company and railway and 
canal company, at the regucst of any person interested in through 
traffic, of such traffic at through rates : Trovidod that no applica- 
tion shall he made to the Commissioners by sucb person until be 
has made a complaint to the Board of Trade under the provisions 
of this Act as to complaints to the Board of Trade of unreasonable 
charo-es, and the Board of Trade have hoard the complaint in the 

manner berein ]^u'ov bled. 

Provided as follows : 

“ (1) The company or person requiring tbe trafTic to bo forwarded 
shall gi'''e written notice of the proposed through late to 
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cacli forwarding company, stating both its amount and 
the route by which the traffic is proposed to be forwarded ; 
and when a company gives such notice it shall also state 
the apportionment of the through rate. The proposed 
through rate ma}' be per truck or per ton : 

‘ (2) Each forwarding company shall, within ten days, or such 
longer period as tlie Commissioners may fi’om time to time 
b}' general order prescribe, after the receipt of such notice, 
by written notice inform the company or persons recpiiiing 
tlie traffic to be forwarded, whether they agree to the rate 
and route ; and if they object to cither, the grounds of 
the objection : 

' (3) If at the cxpii’ation of the prescribed period no such objection 
has been sent by any forwarding company, the rate shall 
come into operation at such exi^iration : 

(4) If an objection to the rate or route has been sent within the 
prescribed period, the matter shall be referred to the 
Commissioners for their decision : 

(o) If an objection be made to the granting of the rate or to the 
route, the Commissioners shall consider w'hether the 
granting of a rate is a due and reasonable facility in the 
interest of the public, and whether, having regard to 
the cii’cumstancos, the route proposed is a reasonable 
route, and shall allow or refuse the rate accordingly, or 
fix such other rate as may seem to the .Commissioners 
just and reasonable : 

(0) Where, upon the application of a person rec^iiiiang traffic 
to be forwarded, a through rate is agreed to by the for- 
warding companies, or is made by order of the Commis- 
sioners, the apportionment of such thi’ough rate, if not 
agreed uj)on between the forwarding companies, shall be 
determined by the Commissioners : 

(7) If the objection be only to the apportionment of the rate, 
the rate shall come into operation at the expiration of 
the presci’ibed period, but the decision of the Comniis- 
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sioners, as to its aYtportionmont, sliall bo ictio^pecluo , ^^.^ 253, 
in any otlier case the operation of the rate shall bo 

suspended until the decision is given : 

“ (8) The Commissioners, in apportioning the through rate, shall 
take into consideration all the cii’cumstances of the case, 
including any special expense incurred in respect of the 
construction, maintenance, or worldng of the route, or 
any part of the route, as well as any special chaiges 
which any company may have been entitled to make in 

respect thereof : 

(9) It shall not bo lawful for the Commissioners in any case to 
compel any company to accept lower mileage rates than 
the mileage rates which such company may for the time 
being legally be charging for like traffic carried by a like 
mode of transit on any other line of communication 
between the same points, being the points of departure 

and arrival of the through route. 

“ Where a railway company or canal company use, maintain, or 
work, or are party to an arrangement for using, maintaining, or 
working steam vessels for the purpose of carrying on a communi- 
cation between any towns or ports, the provisions of this sectmn 
shall extend to such steam vessels, and to the traffic carried 

thereby. 

“ When any company, upon written notice being given as afore- 
said, refuses or neglects witliout reason to agree to the proposed 
through rates, or to the route, or to tlie apportionment, the Com- 
missioners, if an order is made by them upon an application for 
through rates, may order the respondent company or companies to 
pay such costs to the applicants as they think lit. 

And sect. 26 enacts that — 

“ Subject to the provisions iu the last preceding section contained, 
the Commissioners shall have full power to decide that any proposed 
through rate is just and reasonable, notwithstanding that a less 
amount may be allotted to any forwarding company out of such 
through rate than the maximum rate such company is entitled 
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to charge, and to allow and apportion such thi’ough rate accord- 
ingly*” 

It was not clear that either the public or a railway company 
could, under the Railway and Canal Traffic Act, 1854, requii’e as 
a reasonable facility that through traffic should be forwarded at 
through rates, and that there should be only one booking and 
invoicing for the entii’o route. Sect. 11 of the Regulation of 
Railwaj's Act, 1878, carried out the recommendations contained in 
the i^eport of the Royal Commission on Railways in 1867, and the 
report of the Joint Select Committee on Railway Companies 
Amalgamation in 1872, that a railway company should be able, 
subject to conditions, to require that through traffic to or from 
places on the line of such company should be forwarded at through 
rates by other railway companies. 

If the requisition gives rise to differences between the companies 
interested, either as to the route or as to the amount of the rate, 
or as to its apjiortionment, the differences are to bo referred to and 
settled by the Railway Commissioners. 

The Railway Rates Committee of 1882, in their* report, said ; ■ 

‘‘ Your committee are of opinion that the existing law as to 
through rates is not sufficient in all cases to seciue through com- 
munication, and they think that the Railway Commissioners should 
have power, on the application of a private trader, to order two or 
more railway companies to make a through rate over their respective 
systems, by a continuous line of communication, and by the shortest 
route available. Provided that such order shall not impose on any 
railway company a lower rate than the lowest rate on such rail^vay 

for similar articles under similar circumstances. 

This power to grant through rates at the instance of a tiader is 
now given by the Railway and Canal Traffic Act, 1888, as set out 
in this article; and sect. 11 of the Regulation of Railways Act, 
1873, is repealed. 

In compelling a company to accept a through rate, the Commis- 
sioners compel them to carry traffic at less than theii* ordinary 
rates. 
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This is a new and exceptional power given to the Coniniissionors, ch- 
affecting the property of companies and tlio sconrity of those who 
have advanced money on the faith of the companies liaving a 
control over the rates np to the maxima allowed hy Parliament. 

It is a power, therefore, which has to ho exercised with great 
care, and the Legislature have expressly required that hef.u’o Uio 
Commissioners exercise it, they shall he satisfied that the gi anting 
of the rate is a due and reason ahlo facility in the interest of tho 
public, and that, having regard to the circumstances, tho route 
proposed is a reasonable route, and shall allow or refuse the rate 

accordingly. 

By sub-sect. 5 of sect. 11, it seems to have been intended that if 
the forwarding company object either to the rate or route, tho 
Commissioners are to consider whether the rate will he in the public 
interest, and also whether the route is a reasonable route, and they 
then make tho allowance or refusal of the rate dependent upon tho 
Commissioners being satisfied as to both of these matters. 

The Pailway Commissioners, in their 4th annual lepoit, said . 

“ Every company has a right to propose through rates o\ er the 
lines of other companies, and, failing their consent to tho rates 
proposed, to refer to us to allow and apportion them at our dis- 
cretion. Wo have seen it stated hero and tliere that this right is 
Laught with possible danger to railway property, hut certainly as 
yet it has done no liann, nor developed any tendcuoy to harm : 
rather it has boon of excellent effect as an additional moti\o to 
harmony of arrangements, and an additional moti^ e to connected 
companies to act as one concern in providing for the forwarding of 

through traffic.’’ 

It seems clear that the onus of proving tho proposed rate to he a 
due and reasonable facility in the interest of the public, and the 
route to ho a reasonable route, lies upon tlic applicants, because 
the maldng the through rate is “ subject ” to the oth proviso, and 
also hecausc the onus proha ndi lies on him who affirms, not upon 

him who denies. 

BysulD-seot. 5 of sect. 25 of the new Act, the Commissioners now 
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have jiu’isdietiou to allow a different rate to that proposed. The 
juristliction of the Commissioners under sect. 11 of the Regulation 
of llailwa 3 *s Actj 1873, was simply to decide whether the proposed 
tlirough rate sliould ho allowed or refused. [Nvivnj Armagh Eg. 
(To, V. 67. N. of Irchual Eg, Co,, 3 Ry. & Ca. Tr. Ca. 28.) 

The Commissioners, in their fourth annual report, said: — “If it 
is referred to us to allow or refuse a through rate, and the amount 
of the rate is the point to which objection is taken, we have no 
alternative to simpl}' granting or refusing the rate as proposed, and 
are without power to fix an amount for it different from that which 
has been proposed. We are authorized to make any division of a 
rate we please, but if wo grant the rate at all we must grant it at 
the amount as a whole at wRich it has stood in the notice given of 
it tlie ap 2 >licant company to the other companies. We would 
suggest tliat we should liave the same power over the amount of a 
through rate that we have over its apportionment.^’ 

The cases decided by the Commissioners as to thi’ough rates 
w'ere, of course, decided on the 11th section of the Regulation of 
Railways Act, 1873. The provisions of that section are re-onacted 
in sect. 25 of the new Act. A “ route ” within the meaning of 
this section is a route from the station on the sending line where 
the traffic arises, to the station on the forwarding line w'here such 
traffic is delivered. (^E. 4* IV. June. Eg. Co. v. 6. TV. Eg. Co.^ 

1 Ry. & Ca. Tr. Ca. 331.) 


354 . To entitle a railway company to apply for 
tliroiigli rateSj it is enough tliat they are a company with 
an interest in the through route, and it is not necessary 
to measure their interest, and to refuse them a locus 
standi,^ even though their proposals should he more of 
a detriment to other companies than a benefit to them- 
selves. {Severn^' Wye Severn Bridge By. Co. v. W. 
By. Co.j 5 Ry. & Ca. Tr. Ca. 156.) 

The Commissioners in their judgment said ; — 


“ Tlie length of 
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line belonging to the applicants wliicli is used by tralTic passing Cb^ XIV- 

over the bridge is 4 miles 31 chains; and it is arguod for tlio 

Great Western Compau}' that it is not the intention of the Act 
of 1873 that a route which, as compared witli tlio route in actual 
use, makes material changes as belwcon the companion haoing 
the long distances should bo sanctioned at the ius>tauce of a com- 
pany whose (luantum of interest in the proposed route is insignifi- 
cant. But this does not seem to mo to be the right construction to 
be put upon the Act. The subject is traffic passing over a con- 
tinuous lino made up of the railways of two or more companies. 

By the Act of 1854, each company is to afford to such traffic all 
reasonable facilities, and there is to be no obstruction to the public 
desirous of using the several railways as a continuous line ; and 
any of the public may apply to enforce effect being given to the 
Act should any reasonable facilities be withheld. Then, in 1873, it 
is further enacted that the facilities given by the eaillei xVet shall 
include under certain conditions through rates, these conditions 
being’ that through rates are asked for by one of the iaih\a 3 ^ com- 
panies concerned, that the granting of what is so asked is in the 
interest of the public, and that tlio route, to which the through 
rates arc applicable, is a reasonable route, hor the paiticuhii fa- 
cility therefore of through rates, an application liy a railway com- 
pany is required ; but within that limit the condition is general, 
and the smallest company stands on a footing of equality with the 
largest, and though the power of proposing a routo ought not to 
be used for no better puiqiose than to take traffic from one com- 
pany and give it to another, the means by which the Act intends 
that companies, largo or small, shall not suffer in that wa} aie to 
be found in the two other conditions, and ought not to be sought 
to be obtained by holding that companies have no hem standi given 
them to claim a through route wlien their intere.st in the route is 

relatively inconsiderable.’’ 

The powder of proposing through rates is not limited to the rail 
way companies which have the conveyance of the tiaffic, oi the 
Q-^YU 0 j.g]^ip of the lines on which it is cithei leceived oi deliveied , 
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but any railway companies wliose lines are part of a through route, 
and who, though not themselves working, have nevertheless a sub- 
stantial interest in the trafTic of their lines and the proceeds of it, 
are capable of proposing through rates. (Hold by the Commis- 
sioners in Grecfwc/c ircait/ss Ban By. Co. v. Caledon km By. Co. 
(Xo. 3), 2 Ry. & Ca. Tr. Ca. 227 ; affirmed by the Court of 
Session, 0 Scss. Ca. (4th Ser.) 995 ; 3 Ry. Sc Ca. Tr. Ca. 145. 
Also held bj" the Commissioners in Central Wale^ Carmarthen 
Junction By. Co. and Alid JTales By. Co. v. G. W. By. Co.^ L. 8^' 
K. W. By. 6V)., Alid. By. Co., and Pemhrolic Tenby By. Co., 4 Ry. 
Sc Ca. Tr. Ca. 110; affirmed bj" the Queen^s Bench Division, 10 
Q. B. D. 231 ; 52 L. J. Q. B. D. 211 ; 4 Ry. & Ca. Tr. Ca. 110.) 

B}" a statutoiy agreement between the A. Railway Company 
and the B. Railway Company, whose railways formed a continuous 
line of railway, it was provided that the B. Company should work 
the line of the A. Company in perpetuity, and proHde the neces- 
sary rolling stock ; that the B. Company should appoint, pay and 
have tlie exclusive control over the staff required for working the 


A. Com^'^any’s line, and that the A. company should appoint, pay 
and have exclusive control over the officials required to manage the 
directorial and financial departments of theii' undertaking, and the 
men required for the maintenance of the pennanent v ay of their 
line ; that the B. Company should receive for working the traffic 
50 per cent, of the gross receipts, and that out of the remaining 
50 per cent, the A. Company should pay, (1) The cost of maintain- 
ing the permanent way, public and parochial burdens, and govern 
mLt duties; (2) The “general charges’’ for the directorial and 
financial business of the company; and (3) Out of the balance 
shoidd pay one-quarter to the B. Company in respect of a contri- 
bution of 30,000/. to the capital holders in the A. company ; and 
lastly, that the traffic should be managed and the rates and fares 
fixed, by a joint committee, the B. Company being, however, the 
sole judges of the proper times for starting the trains ; 

Held, by tbe Court of Session (affiming the judgment of the 
Eailway Commissioners), that the A. Company was, within the 
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meaning ot tlio Roguktlon of Railways Act, 1873, a forwarding 
company, and entitled, nnder sect. 11, to require that through rates 
should he fixed for traffic passing to and from stations on its lino 
from and to stations on the B. Company’s own lino. {G ret node .S' 
Jfl [ ^//. Oo. V. lif/. Co., SKpr/f.) 

Tlie C. W. Railway Company applied to the Commissioners for 
an order, under sect. 11 of the Regulation of Railways Act, 
allowing through rates in respect of the tralHc in certain goods 
between Chester and Haverfordwest, the route proposed being fiom 
Chester over lines owned and worked by the L. & N. W. Railway 
Company, and over the applicants’ own line, which was worked by 
the same company under an agreement with the applicants, and 
thence to Haverfordwest over C. . Railway Company s line, 
which was worked and owned exclusively by tliat compaii}’', and 
t'ice versa from Haverfordwest to Chester. The through route pro- 
posed conse(^uently commenced and terminated off the lino of the 

company proposing the through rate. 

d?he applicants had no rolling stock, and did not voik then lail- 
way, but niaiiitaiiied and manag'od their line, and collected, foi- 
warded, and delivered their own trafUo, the wliolo of the staff at 
their stations being’ omplo^'cd and paid bj” them, and subject to 
theii' orders * — Held, by the Ciucen s Reiicli Division (afUiming the 
judgment of the Railway Commissioners, and in accordance with 
the judgment of the Court of Session in T/ie Greenock and ircfn>/ss 
Baij By. Co. v. The Caledonian By. Co.), that the traffic reciuirod 
to be forwarded was “through traffic to or from” the applicants’ 
railway, and that the applicants wore a railway company entitled 
to apply for a through rate in respect of such traffic, within the 
meaning of sect. 11. {^Central JVah.s, By. Co. v. G. JJ . By. 
Co., supra.) 

Where a railway company took exception to the Commissioners’ 
jui’isdiction to entertain an application for tlirougli rates, on the 
ground that there was an agreement in existence which provided 
for through rates being fixed between the two companies, and for 
a reference to arbitration in the event of there being a dilference 
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as to the amounts at which tliose through rates should be fixed, 
the Commissioners held that the company who made the applica- 
tion was competent to do so. 

Mr. Commissioner Miller said : — “ I do not doubt for a moment 


the jurisdiction of this tribunal to hear and determine any question 
of through rates brought before it by au}' railway compan}" having 
an interest in a route over which it is proposed that the goods 
should be canied. Tlie Act giving the jurisdiction is perfectly 
general. It is a juri.s(liction given in order to prevent railway 
companies, 1;}' agreement or want of agreement amongst themselves, 
imposing difficulties in the way of traffic being carried from point 
to point, and under any circumstances where you find a continuous 
line of railway belonging to two or more companies, and any one 
of the companies interested in the route has given the proper 


statutory notices so as to bring the case within the tei^ms of the 
lltli section of the Act of 1873, and a difference has arisen 
between the companies as to whether the proposed rates should 
come into oj^eration or not, it aj)pears to me that the jurisdiction 
of this tribunal to liear and determine that question at once arises, 
and cannot be ousted in any way by any equities that may exist 
between the different companies themselves.” {Met, D. Ry. Co. v. 
Met. Ry. Co., 5 Ry. & Ca. Tr. Ca. 12fi.) 

See, as to the effect of an agreement as to the granting of through 
rates, pod, Art. 258, p. 328. 

The Commissioners refused to fix and apportion through rates, 
on the ground that the proposed rates were not in accordance with 
the terms of a statutory agreement made between the two rail- 
way companies over whose railways the rates were sought to be 
charged. {Koeth MonLhimls Ry. Co. v. iS'orfh British Ry, Co.^ 


3 Ry. & Ca. Tr. Ca. 282.) 

The W. B. Railway Company had entered into an agreement 
with the C. Comjranj', whereby the latter company worked their 
line, and it wos agreed that the rates and fares to be charged on 
the TV. B. Railway should be fixed by a joint committee of the 


two companies. 
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It was held that this agreement did not relate to through rato^ 
and that the W. B. Company were the proper parties t ) apply for 
such rates under that section. i^Gn'Otock (ind Tf (O// //■'>■'>■ hoj 7i//. C > 

V. C((h'(Jo}ii(in Jxy, Co, (No. 3), 3 By. & Ca. Ti. Ca. IIV) ^ 

In a statute granting a gross toll to the Biriningliani Canal 
Company, it was recited tliat it would he of public ailvantag-o for 
the canal from Warwick to Birmingham to be opened iiito^ the 
Digbeth branch ; and that, in order to induce the Bmiungiiam 
Company to agree to such junction taking place, it had b cu 
proposed and agreed that the Birmingham Company should have 
the rates or dues thereinafter mentioned. Both these statutes were 
repealed hj^ others, substituting fresh tolls. The Court lield, that 
the particular chcumstances which led to the original establishment 
of the tolls did not prevent them coming under the jurisdiction of 
the commissioners in fixing through tolls uudei the Itcg illation of 

Bailways Act, 1873, s. 11. 

A canal company had a dividend gaiaranteod to them by a 
railway company under a statute, which provided that they should 
not reduce or vary theh tolls without the consent of the railway 
company. It was held by the Exchequer Division that the consent 
of the railway company to the granting of a through toll reducing 
the tolls of the canal company was required before the commis- 
sioners could make an order under sect. 11. {Wancick (unl^liu - 
muifjJtaoi Canal Co. v. Binni/tfjkani Canal Co. and othvns^ o Ivw c'c 

Ca. Tr. Ca. 113, 321.) 


255 . To induce the Railway Commissioners to 
impose a through rate there must he evidence that 
it is required in the public interest. (^Belfast Cent red 
]hj. Co. V. Great Northern Boj. Co. {Ireland, No. 3), 
Great Northern By. Co. {Ireland) v, Belfast Central By. 

Co., 4 Ry. & Ca. Tr. Ca. 159.) 

The fact that the quantity of traflic to which the pro- 
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posed rates could applj^ is small, and that no time will 
1)0 saved if the traffic is carried by the proposed route, 
an (I tJio nuinl)er of exchanges on tlie portion of the 
proposed tlirougli route worked by other companies 
is great, — arc not reasons for refusing through rates, 
any more than they would be for withholding facilities 
under sect, 2 of tlie Eailway and Canal Traffic Act, 


18.34. {Central Wales, \c, ICj. Co. v. L. .V N. W. llij. 
Co. and a. W. /.’//. Co., 4 Ky. & Ca. Tr. Ca. 211.) 


Tliis was an application by tlio C. AV. Hailway Conipanj’ for 
tL rough rates fortrafhe carried between Haverfordwest and Chester, 
Liverpool, Manchester, Leeds, Burton, Birmingliani, and Wolver- 
hampton, required to he forwarded rid the C. W. route ; it appeared 
that that route was sliorter and more direct than the CK W. route, 
t'id Hereford (on which through rates were in force) : the saving 
of distance hy the C. W, route from Chester, Liverpool, Manchester, 
and Leeds being 57 miles ; from Burton 32 miles ; from Wolv'er- 
harapton 22, and Birmingham 7. The Gr. W. Company contended 
that the proposed rates were not in the public interest, for the 
reasons stated in this article. 

LTpon an application for a through route and rate, it was proved 
that the proposed route was 56 miles shorter than the route over 
which the trafTic was being carried, and was v'orked not less 
conveniently as regards the railway companies by wliom the traffic 
was handled before it got to its destination ; and that the proposed 
rate was of loss amount, and presumably, therefore, more beneficial 
to the public, while, at the same time, being more in proportion to 
distance than the rate hy the other route, it yielded a larger sum 
2)er mile to the companies carrying, and was, therefore, not obviously 
unreasonable as against them. The Commissioners inferred from 
those facts that the route was a reasonable one, and that the piihhc 
were interested in the rate being granted ; and held, that where 
a good pn'fnd facie case of public interest existed on general 
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considerations, it nns not necessary to bring cx-idciue to prove a 
special case as well. {Cciitml If'ales, S)V. Hi). Cv. v. 0. II . Hi/. 
Co. of/icrSy a}ifCy p. 320.) 

A coal rate bo a sufficiently paying rate to be allowed if the 
earnings per truck are not less than tho earnings in othei tiuck> of 
a goods train, and if the company’s profit on coal is not less than 

their profit on their goods traffic gone: rally. 

The delay in unloading waggons at a particular statmii is not a 
cost which ought to make the through rate to that station highoi. 

In applications for through rates, there is wo pi'ana J<(vu‘ case in 
favom' of specially low charges, and the onus is upon the company 
applying to show reasons why the forwarding company should 
carry for less than it would be likely to receive out of agreed 

through rates. Ocutt’dl sKpvo.') 

On an application by the Belfast Central llailway C ompan} to 
fix through rates for coal sent from Belfast t]^uay o^cr then lailvay 
to stations beyond *\-rmagh on the Great Northern (Ireland) (com- 
pany’s railway, the Commissioners held, that having fixed the 
through rate to Armagh at Ss, (h/., every member of tlie iuiblio 
had a vested right to have liis coal carried to that point for that 
sum, and therefore in the case of places lying bej'ond Armagh, tho 
question whether any proposed through rates ^vere or were not 
reasonable in tho interests of tlie public depended upon whether 
the difference between tho proposed rate of 3.5. (5^/. afforded a 
reasonable remuneration for the haulage for the extra distance, 
it being proved that the extra distauco involved no expense to the 
Great Northern Company other tliau haulage. (Bo/fast Ceuiral 
B>j. Co. V. Great Northern By. Co. {[retami, No. 2), 3 By. & Ca. 
Tr. Ca. 419.) 

The Commissioners will not grant through rates which will 
have the effect of raising a long-established rate and iiu^^ottling 
interests which have been founded on its continuing, unless tho 
railway company asking for such tlirough rates can show that an 
alteration is required to give them a fair return upon tlie traflio 
carried. {Ot. N. of Irclaml lOj. Co. v. Beifast Central By. Co., 

3 Ey. & Ca. Tr. Ca. 411.) 
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256. The Commissioners must consider Avhetherj 
liaving regard to the circumstances, tlic route proposed 
is a reasonable one. (51 & 52 Viet. c. 25, s. 25.) 


That through rates exist by an alternative route, and that to 
niaiiitain competition by the proposed route a similar facility is 
necessary, is a reason for granting through rates. That the 
distance between the points of anival and departure of two 
through routes is the same, is too vague a ground for deciding 
that tlie rates charged in respect of these routes should he the 
same. {Central Water 4' Cfuaaarthcn Junction Bjj, Co. v. London 

XortJi Weriern R>/. Co. and Great Wertern i?//. Co., 4 Ry. & Ca. 
Tr. Ca. 211.) 

..V route, for which through rates are proposed, that would be a 
reasonable and serviceable route if worked throughout by one 
railway company, docs not lose its serviceableness because two or 
more companies are concerned in w’orking it ; for the Railway and 
Canal TrafHc Act, 1854, s. 2, is intended to secure that, in the 
case of a continuous line formed out of the railways of different 
companies, the companies should co-operate for the transit of 
through traffic, and send it forward to its destination as though 
it were their own proper traffic. {Suindon, Marlborough 4’ Andoeo 
Ilg. Co. V. Great Wertern llg. Co. and London 4' South TTeJern Eg. 
Co., 4 Ry. & Ca. Tr. Ca. 349.) 

In this case the S. & M. Railway formed an alternative roiite 
between certain stations on the G. W. Railway and other stations 
on the S. W. Railway. 

Upon an application by the S. M. RailAvay Company for 
through rates between such stations iud their railway, the rates to 
be the same as the existing rates betw^eeii such stations by the 
alternative route, which were agreed through rates, it was proved 
that the route proposed by the S. & M. Railway would effect a 
great saving in time and distance, and that the transfers at 

junctions were the same by either route. 

The Commissioners allow'ed the through rates and route as 
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proposed, on the gTOund tliat tlio interests of the public Avere, 
under the circumstances, in favour of the existence of an altornativo 

railway route at equal rates. 

The Commissioners held that rates that excliuled tvallic from the 
shorter of these two thinugh routes, and confined it to the longer, 
could not but be at the expense of public policy; and though the 
quantity of tratlie might be insignificant, and equal latc^ iiii-ht 
not have much effect in developing through trailic by the route iii 
question, it Avas a principle of importance to the public that a 
route between places offering the best opportunities for raihvay 
carriage, as far as distance Avas concerned, sbould not be placed at 
a disadvantage merely because portions of the route belonged to 
companies which had an alternatiA'e route and made lower chaises 
in favour of the latter. It Avould be an undue preference if a 
company, as to traffic of the same description going between the 
same places, worked it at through rates if the trailic passed otf their 
line at one point, and refused that facility if it passed off their line 

at another point. 

The through rates and route proposed by the C, Company com- 
bined the more direct route of one company Avith the more con- 
venient station of the other, and fixed as the rates for traffic sent 
that WMy the rates in force for through carriage hy the alternative 
but less conA’'enient route. (Ccflcdofitfui Co. v. B) 

Jiy. Oo. (iSlo. d), 3 11 3’. ^ Ca. Tr. Ca. 40b.) 

A sending company haA’ing two alternative routes for thiough 
traffic, one eight miles longer than the other, proposed, for the 
purpose of a through rate, to carry by the longer one, at a double 
cost and laboni’ in Avorkiug and maintaining the junction, A\dth tho 
object of making then OAvn mileage more, and the nuleage of the 
forw'arding company less. It Avas held, that such longer route 
was not a reasonable route, Avithin the meaning of section 1 1 , sub- 
section 5, of tho Regulation of Railways Act, 1873. (A. JF. 

June. By. Co. v. G. W. By. Co., 1 Ry. & Ca. Tr. Ca. 331.) 

The Commissioners held that a route Avas a reasonable one, 
within the meaning of section 11 of the Regulation of RailAvays 
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Act, 18 <3, v’hich was capable of rQamtainino- a competition with 
quicker or cheaper routes, and efficient enough to be likely to be 
preferred for some portion of the traffic. {G. W. Ry. Co. v. Severn 
c-S- TJ>, Fu/. Co., d Ey. & Ca. Tr. Ca. 170.) 


25 / . As a general rule, in apportioning tlirough 
rates, it is reasonable that Avliere a railway company 
lias a very sliort distance it sliouki have more in 
prf)portion tlian tlic company wliicli has a long dis- 
tance. [Severn cV Tlyc, Sc. Rjj. Co. y. G. W. Tin. Co..^ 
d Ey. & Ca. Tr. Ca. 156.) 


In dividing the total amount of a through rate between two 
forwarding conqianies Avliere the traffic is carried on one of the 
railways a short distance, the charge which such a company may 
make for short distances under their special Act is to be taken into 
account in favour of such a company. {Tcd-yHbjn My. Co. v. 
Caothnan Mys. Co., o Ey. & Ca. Tr. Ca. 122.) 


258 . Where a raihvay company or canal coni- 
pany use, maintain, or Avork, or are party to an 
arrangement for using, maintaining, or AA’orking steam 
AX^ssels for tlie purpose of carrying on a communi- 
cation between any toAvns or 2 )orts, the provisions of 
this section sliall extend to such steam vessels, and to 
the traffic carried thereby.” (Raihvay & Canal 
Traffic Act, 1888, s. 25, ((ntCy p, 315.) 

The routes to Avhieh the obligations as to through rates and the 
power for applying for them have reference, consist generally of 
tAvo or more raihvays forming together a continuous line, but they 
ma^^ also be a mixed route partly by laud, partly by sea, provided 
the communication for the sea portion is by steam A'essels, and the 
A'essels are used, maintained, or worked by a railway company, 
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or under an arrangement to which a railway company a 
party. Questions were raised as to this proviso in the follo\^iug - 

cases: — 

An agreement between a steamboat company and a railway 
company that the steam vessels helonging to tlio former shall ply 
between two poi-ts ‘-for one year and thereafter until written 
notice to terminate tbe agreement six mouths from the date o 
such notice, . . . daily or at least upon alternate days ot each week, 
the hours of departm*e of the boats to be determined b} the steam ^ 
boat company, regard being had, however, to the convenience of 
the railway company and to the times of the arrival and departure 
of theii- trains; ’’ and containing also a clause that any dispute oi 
difference as to the provisions of the agreement should bo referred 
to the decision of an arbitrator to be appointed by the Board of 
Trade, whose decision was to be binding, is an airangenient for 
using, maiutainiug, or working steam vessels within the meaning 
of sect. 1 1 of the Regulation of Railways Act, 1873. ( 7V/c 

Central Ry. Co. v. The Gt. N. Ry. Co. [Ireland, No. 4), 4 Ry, 

Ca. Tr. Ca. 379.) 

A railway company applying for through rates had agreed wdh 
C. for the carriage of passengers by steamers in connection wdh 
their lines. It was held that such .steamers and the traihe carried 
thereby were within tlie provisions of the 11th seetion of Regulation 
of Railways Act, 1873. [Grevnoeh and Weni^m 
Caledonian Ry. Co. (No. 3), 3 Ry, & Ca. ir. Ca. 145.) ^ 

The existence of through bookings between A. and B. for the 
carrying of tratilc by a certain steam vessel for tho sea part of the 
through journey between these X'laces is not such an arrangement 
for the “use” of these vessels as to make sect. 11 ax^^dy to them, 
and to enable the owners to require a through rate between A. and 

0. imder that section. 

I^emhlc, a railway company cannot make a distinction in its rates 
for tho same railway journey, according as the trathc is booked 
no further than it goes by railway, or is booked to a destination 
beyond the limits within which tho Traffic Act is applicable, e.g. 
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to places across the sea where section 2 of the Act has not been 
extended to the caniage by water. (The Ayr Harbour Trustees^ 
a)ul P. Brni' Co, (Ayr Sfcaai Shq-qnny Co.) v. The Glasgow and 
S. JT . By. Co., The Caledonian Py. Co., The Pforth British By. Co., 
and The North Eastern By. Co. (No. 1), 4 Ey. & Ca. Tr. Ca. 81.) 

Where the arrangement as to tlie steam vessels was made by the 
company to whom the railway with which the steam vessels directly 
communicated belonged, it was held that such clause extended the 
whole provisions of sect. 11, and took effect whenever there was an 
arrangement with the pi'oprietors of steam vessels for the convey- 
ance of passengers or goods to and from any port or town vith 
which there was railway communication, provided the railway 
company party to the arrangement owned or worked, or was other- 
wise immediately interested in, some portion or other of the line 
of railway communication. (The Caledonian By. Co., Alexander 
Campbell and The Frith of Clyde Steam Pachet Co., Limited v. The 
Greenock and Wemyss Bay By. Co. and The Joint Committee for 
managing the Traffic on the Greenock and Wemyss Bay Baihcay and 
Pier, 4 Ey. & Ca. Tr. Ca. 135.) 

An application by the D. Steam Packet Company for through 
rates for i^asscngers between Kingstovni and London, via the 
Company’s steamers and N. W. Company’s railway, was refused 
on the ground that the L. Steam Packet Company had agreed 
(under statutory powers) that the charges for the conveyance of 
passengers’ traffic between London and Kingstovn were to be 
fixed from time to time, as regards the through rates, by the 
railway comj)any. (City of Buhl in Steam Packet Co. v. L. 4* N. 
W. By. Co., 4 Ey, & Ca. Tr. Ca. 10.) 

To constitute an arrangement for “ using” steam vessels vnthin 
the meaning of sect. 11 of the Eegulation of Eailways Act, 
1873, the agreement between the railway company and the 
owner of tlio steamboat must be definite, and contain an obligation 
on the part of the steamboat proprietor to ply between the specified 
joorts. Where there was no such stipulation, and where stipula- 
tions as to the time of arrival and departure of the boat, and to 
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ensure that tlie railway and steamer should form together part of 
a continuous lino of communication, were not contained m c ■ 
no-reement, the arrangement was held to he not such an ouo as was 
contemplated by tlie section. 

"Where there was an agreement for the season tha a cei am 
steamer should connect with one up and one down train o le 
railway company daily, the applic.ation hoing made within n e 
weeks of the end of the season, the through rates were refused on 
the ground that they would he too transient to he piopei o o 

allowed, . ^ 

men the validity of an agreement is disputed upon groun 

not obviously frivolous, the Commissioners will ahstaiii from exer- 
cising their power of granting through rates, althougli the agree- 
ment, if valid, is such an one as would have entitled a rai way 
company to require through rates under the section. 

El/. Co. v. GretiioC; ircmi/.is Buy By. Co. (No. 2), 4 lly. ck Ca. 

Tr. Ca. 70.) 



Ch. XIV. 
Art. 258 , 



1 


THE LA ir OF CARRIERS. 


CHAPTER XV. 


THE OBLIGATIOXS OF A RAILAVAY COMPAXY TO AVOID GIVING 

AN UNDUE PREFEKENCE. 


I.— Statutory Obligations. Articles, 

1. Equalihj Clause of the Raihvatj Clauses Consolidation Act ^ 
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Act, 1888 (51 52 J'ict. c. 25) 260 
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8. Commissioners may award Damages under certain Conditions 

(51 4* 52 Vict. 25, 5. 13) 266 


II. — Princirles 'VN^nicii decide Y-nETHER A Preference is Undue 

OR NOT. 

9. Public Convenience and Pair Interests of the Railway Company 

to be considered 267 
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L Statutory Obligations. 

259. A railway company may, subject to the pio- 
visions and limitations in tlio special Act contained, 
from time to time alter or vary the tolls by the special 
Act authorized to he taken, either upon tlie whole or 
upon any particidar portions of the railwa\, as tliej 
shall think tit ; provided that all such tolls he at all 
times charged cf[iially to all persons, and aftei the 
same rate, whether per ton, per mile, or othciwisc, in 
respect of all passengers, and of all goods or carriages 
of the same description, and conveyed or propelled hy 
a like carriage or engine, passing only over the same 
portion of the line of railway under the same circum- 
stances ; and no reduction or advance in any such tolls 
shall he made cither directly or indirectly in fa\ oiu of 
or against any particular company or person travelling 
upon or using the raihvay. (8 Viet. c. 20, s. 90.) 
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The word “tolls ” ia this section clearly includes a charge made 
by a company as carriers. {Evcrshcd v. L, N. W, 7?//. (7a., 3 App, 
Cas. 1029 ; 48 L. J. Q. B. (II. L.) 22 ; and s. 3 of 8 Yict, c. 20.) 

The words “ goods of the same description ” and “ under the 
same circumslances,” mean goods of the same description for the 
purposes of carriage, and the}’ are used with reference to the con- 
veyance of goods and not to the persons who send them. ((?. JFi 
Hij. Co. V. Sutton., L. Iv. 4 II. Ij. 22G ; 38 L. J. Ex. (II. L.) 177.) 
B}’ “ the same ch’cumstances ’’ is meant the same circumstances as 
regards the railwa}' company, oc., the same amount of lahoiu* and 
cost to them. 

Willes, J., in delivering judgment in that case said : “ The ques- 
tion, what is tlie meaning of the equalit}" clause when it speaks of 
things of ‘ like description ^ conveyed ‘ under the like circum- 
stances,^ ought, I think, to be answered by saying that things are 
of a ‘ like description ’ when, — although their component parts 
are not ‘ identical,’ which would be ex^u’essed by ‘ the same de- 
scription,’ not ‘ like description,’ — they are similar in those 
qualities which affect the risk and expense of caiTiage, and that 
they are conveyed under like circumstances where the labour, risk, 
and expense are, in the opinion of the juiy, the same otherwise 
not. For instance, bags of red wheat and bags of white wheat are 
in the nature of things of like description. Bags of cotton and 
bags of jute, of like weight and value, are of the like description, 
if there is no other dissevering circumstance proved ; but if it were 
superadded that one was more risk}’ and troublesome to carry than 
the other, the jui'y would hold that the goods were of different 
descriptions ; and bags of silk may be suggested as an instance in 
which a jury would be sure so to hold. Cattle, which would be 
more troublesome and exposed to risk than inanimate things, would 
be an instance of dissimilarity. So of horses, as less manageable 
than other cattle, and reqidring special precautions. In each case 
the question ought, I think, to be, in fact, whether the sort of thing 
was like or different for the purposes of carriage, that being the 
subject dealt w’ith. The railway company might also make a 
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cUstinotion between the prices charged to all the world for articles 
not distinguished in this respect because of there being a great - 
traffic in one and small in another: as, for instance, in the 
carriage of coals and the carriage of coke from a district m which 
the one was abundant and the other was not so, to such an extent 
that the former employed a greater number of waggons with a less 
expensive staff, the price of carriage being proved to depend more 
upon the wages of the staff than upon the wear and tear of the 
waggons. This would affect the expense, and make the articles, 
though in one respect like as mmerals, in aiiotlier unlike as to 
remuneration. I think ‘like description’ is exhausted upon the 
goods, and ‘like circumstances’ upon the carriage, and that 
neither can be extended to the personal qualities of the individual 

who sends the goods.’ ^ 

Lord Blackburn, in Eirrshed v. L. <1^' N. W. it//. Co, (3 App. Cas. 

1029), said: “What the legislature has clearly said is, that the 

tolls must be charged equally to all persons under the same 

cii’cumstanccs. I think that means under similar circumstances as 

to the goods, not as to the person. I do not think the person 

comes into the question at all. 

Equality clauses similar to this section wore inserted in most ot 

the special Acts before this general enactment. 

The preamble of this section, viz., “ Whereas it is expedient that 

the company should be enabled to vary the tolls upon the rmlway 
so as to accommodate them to the circumstances of the traffic, but 
that such power of varying should not be used for the purpose of 
prejudicing or favomang particular parties, or for the purpose of 
collusively and unfairly creating a monopoly, either in the hands of 
the company or of particular parties,” shows that the legislatuie 
intended to impose on railway companies, acting as carriers, an 
obligation lieyond what is imposed at common law, so that an 
unequal charge to different persons under similar circunistaiiccs is 
by virtue of the statute extortionate. Per Blackburn, J., in G. 7f . 
P//. Co. V. Sit (ion ^ supro^ where the cases upon this section and 
upon the corresponding clause in the special Acts are reviewed. 
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These cases arose out of disputes between railway companies and 
carriers in respect to “packed parcels,” for wbicli railway com- 
panies bad charged carriers a higher rate than the public, “ which 
it has been held over and over again they cannot do.” {Per 
Willes, J., in Piddingfo}} v. .S'. E. Eg, Co,, 27 L. J, 0. P. 295 ; 5 
C. B. S.) 111.) 

This section does not apply to the case of a company charging 
lower passenger fares for long than for short distances for the 
purpose of excluding competition. {ALt.-Gen. v. Birmingham and 
Derby Jintcliffn Ey. Co., 2 Pailw. Ca. 124.) 

Sect. 00 does not prevent a railway company from making a 
special charge for goods canied over theii’ railway in pursuance of 
a traflic agreement with another company under sect. 87 of the Act. 
{JIkU, BarnAf)/, Ey. aitd Doeh Co. v. lorlshirc and Derbyshire 

Coal and Iron Co,, 18 Q. B. D. TGI.) 

If any railway company infringe the equality clause, and give 
an undue preference to particular customers, a customer pajdng the 
excess may recover it in an action against the company. {G. IF, Ey, 
Co. V. Sidion, L. B. 4 II. L. Ca. 226 ; 38 L. J. Ex, 177 ; Erershed 
V. L. .V A" jr. Ey. Co., 3 App. Cas. 1020 ; 48 L, J. Q- B. 22.) 

The provision in sect. 00 requiring equality of rates foi cairiage 
of goods “ passing only over the same portion of the line of 
railway under the same circumstances ” applies only to goods 
passing between the same points of departure and arrival and 
passing over no other 2 '>art of the line. And mere inequality in 
the rate of charge when unequal distances are tiaveised does not 
constitute a preference inconsistent vith the concluding voids of 


that section. 

Therefore, where a railway company eairied coals from a group 
of collieries situate at different points along their line, and charged 
all the collieries with one uniform set of rates in respect of such 
carriage, and the owners of the colliery lying neaiest to the point of 
arrival brought an action for overcharges, it vas held that the 
railway company had not infringed sect. 90. It vas also held 
that in this case an action did not lie for breach of sect. 2 of 
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the Eailway and Canal Traffic Act, 13A1, nndue or unreasonable Ch«P.xv 

preference or prejudice not having heen made out. ' 

It is doubtful whether under any eircumstaucos an action lies for 

breach of that section, 

^’here goods are carried for different customers » over the same 
portion of the line of railway,” and the only difference in the 
circumstances is that the goods carried foi one cubtomei aie to ho 
shipped to certain ports in order to develop a now trade, or open up 
new markets, and so to increase the tonnage carried, tiie railway 
company are not justified in making allowances to that custoniei, 
or in carrying for him at a lower rate than foi the otheis. 

A railway company which carried coals for the appellants, and 
also for B, and J., “over the same portion of their line of 
railway,” and made allowances and a rebate to B. and J,, and proved 
that they carried for B. and J. at a less cost to the company, but 
did not show that the allowances and rebate were adcfiuately 
represented by the saving to the company. It was hold that the 
difference in cost constituted a real difference in the circumstances ; 
that there being nothing to show any want of good faith, the 
company were not bound to prove that the allowances and rebate 
were adequately represented by the saving; that there was no breach 
of sect. 90, and that the appellants could not maintain an action 
for overcharges under that section. (Denalf)/ Jlam Cofhery Co. v. 

M, S. ^ L. Rf/, Co., 11 App. Cas. 97 ; 55 L. J. Q. B. IBl.) 

260 . No railway company yliall make or give any 
undue or unreasonable pi'cfcrcnce or advantage to or 
in favour of any particular person or company, or any 
particular description of traHic in any respect whatso- 
ever, nor shall any such company subject any particu- 
lar person or company to any undue or unreasonable 
prejudice or disadvantage in any" respect whatsoc^el. 

(IT & 18 Viet. c. 31, s. 2.) 

Whenever it is shown that any railway company 
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charge one trader or class of traders, or the traders in 
any district, lower tolls, rates, or charges for the same 


or similar merchandise, or lower tolls, 
for the same or similar services, than 


rates, or charges 
they charge to 


other traders, or classes of traders, or to the traders in 


another district, or make any difference in treatment,’' 
in respect of any such trader or traders, the burden of 


])roving that such lower charge or difference in treat- 
ment does not amount to an undue preference shall 
lie on tlie railway company. In deciding whether a 
lower charge or difference in treatment does or does 
not amount to an undue preference, the Court having 
jurisdiction in the matter, or the Commissioners, as 
tlie case may be, may, so far as they think reasonable, 
in addition to any other considerations affecting the 
case, take into consideration whether such lower 
charge or difference in treatment is necessary for the 
purpose of securing in the interests of the public the 
traffic in respect of which it is made, and whether the 
inequality cannot be removed without unduly reducing 
the rates charged to the complainant i provided that 
no railway company shall make, nor shall the Couit, 
or the Commissioners, sanction any difference in the 
tolls, rates, or charges made for, or any difference in 
the treatment of, home and foreign merchandise, in 
respect of the same or similar services. The Court oi 
the Commissioners shall have power to direct that no 
higher charge shall he made to any person for services 
in respect of merchandise carried over a less distance 
than is made to any other j^^rson for similar services 
in resj^ect of the like description and quantity of mei- 
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cliancUsG carried over a greater distance on the same 
line of rairivay. (51 & 52 Viet. c. 25 j s. 27.) 

Tlie term mulue prcfeyonce^^ includes fin undue piefeicncc, oi 
an undue or unreasonable preju-dice or di^ad^antagt-, in any 
respect, in favour of or against any person or particulai class of 
persons, or any particular description of trafhc ; the teim mci- 
chandkoE^ includes goods, cattle, live stock, and animals of all 
descriptions; the term trader^' includes any person sending, 
receivinov or desiring to send merchandise by railway or canal. 

(51 & 52 Viet. c. 25, s. 55.) 

The word traffic'' includes not only passengers and then' 
luggage, and goods, animals, and other things conve^’ed by any 
railway company, or railway and canal company, but also carriages, 
waggons, trucks, boats, and vehicles of every description adapted for 
running or passing on the railway or canal of any such company. 

The word raihcaij" includes every station of or belonging to 
such railway, used for the piu'poses of public tralFic. (17 & 18 

Viet. c. 31, s. 1.) 

The 2nd section of the llailway and Canal Traffic Act, 1851, is 
an extension of the 90th section (‘^equaUty clause of the Hail- 
ways Clauses Act, 1845 {ante, Axt 259), and adds the remedy by 
injunction to desist from an undue preference to the remedy by 

action to recover the amount of unequal charges. 

The last provision in this Ai'ticle, that no higher charge shall bo 
made for short haulage than for long haulage, is taken from the 

Inter-State Commerce Act, 1887. 

In the United Siate,^, until the passing of the Inter-State Com- 
merce Act, 1887, cases involving questions of preference were 
decided for the most part upon common law principles. 

The provisions of that Act relating to undue preference are the 

following : — ^ , , „ , . 

“That if any common carrier subject to the provisions of this 

Act shall, directly or indirectly, by any special rate, rebate, draw- 
back, or other device, charge, demand, collect, or receive from any 
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person or j^ersons a greater or less com];)ensation for anj^ service 
rendered, or to be rendered, in tlie transportation of passengers or 
property, subject to tbe jirovisions of tliis Act, than it charges, 
demands, collects, or receives from any other person or persons for 
doing for him or them a like and contemporaneous ser\dce in the 
transportation of a like kind of trafhe under substantially similar 
circumstances and conditions, such common carrier shall be deemed 
guilty of unjust discrimination, which is hereby prohibited and 
declared to be unlawful.’’ (Sect. 2.) 

“That it shall be unlavdul for any common carrier subject to 
the provisions of this Act to make or give any imdue or unreason- 
able preference or advantage to any particular person, company, 
firm, corporation, or locality, or any particular description of traffic, 
in aiyy respect whatsoever, or to subject any particular person, corn- 
pan}^, firm, corporation, or locality, or any particular description of 
traffic, to any undue or mireasonable prejudice or disadvantage in 
any respect whatsoever. 

“ Every common carrier subject to the provisions of this Act 
shall, according to their respective powers, afford all reasonable, 


proper, and equal facilities for the interchange of traffic between 
their respective lines, and for the receiving, foi’Avarding, and 
delivering of passengers and property to and fi’om their several 
lines and those connecting therewith, and shall not discriminate 
in their rates and charges between such connecting lines ; but this 
shall not be construed as rec^uiring any such common earner to 
give the use of its tracks or terminal facilities to another carrier 

engaged in Eke business.” (Sect. 3.) 

“That it shall be unlawful for any common carrier subject to 
the provisions of this Act to charge or receive any greater compen- 
sation in the aggregate for the transportation of passengers or of 


like kind of property, under substantially similar circumstances 
and conditions, for a shorter than for a longer distance over the 
same Ene, in the same du’ection, the shorter beuig included within 
the longer distance ; but this shall not be construed as authoriAng 
any common carrier within the terms of this Act to charge and 
receive as great compensation for a shorter as for a longer dis- 
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tance: Provided, lio-n-ever, lliat upon application to the commis- 
sion appointed nnder the provisions of tliis Act, sucli coinnion 
carrier may, in special cases, after investigation b> tlie commit ^ion, 
be authorized to charge less for longer than for shorter distances 
for the transportation of passengers or property ; and the commis 
sion may from time to time prescribe the extent to \vhieh such 
designated common carrier may bo relieved from the operation of 

this section of this Act.” (Set-t. 4.) 

The commission has decided, in the case of The J (.niioitf KfoP 
Gi'a}}fje V, ]3oHton (tud Lou'cU Had. Co. (1 Interstate Commerce 
Commission lleports, p. 158), that where a carrier unites with one 
or more others in making a rate for long-haul trathc, the rate 
so made constitutes a measiu’e for the rates on short-haul tialHo 
upon its own lines as much as it would if the long-haul transpor- 
tation was on its line cxclusivel}'. 

IPrevious to the passage of the Act it was customary on man} of 
the railways of America to give reduced rates to the class of persons 
known as “ commercial travellers, ’ but this was made illegal by 
the provisions in the Act against unjust discrimination (1 Interdate 

Commerce Reports, p. 8). It was also common in some cpiarters 
to give special rates to land lookers, explorers, or settlers, who 
were supposed to be looking for or establishing new homes in a 
section where their purchase, settlement, or improvement would 
benefit the carrier giving them, but this also is hold to be now for- 
bidden (1 Interstate Commerce Reports, p. 208). The opinion of 
the commission as declared in these cases is that, under the law, it 
is no longer competent for the carrier to discriminate among 
passengers enjoying the same accommodations, by means of any 
speciarclassification dependent upon occupation or other condition 
or circumstance of a personal nature, except as the law itself, by 
the 22nd section, has in terms authorized it. That section is as 
follows • — That nothing in this Act shall apply to the carriage, 

0l too .0 .1 .*0,1 r.lo. fo, .U, 

United States, State, or municipal governments, or for charitable 
purposes, or to or from fahs and expositions for exhibition thereat, 
or the issuance of mileage, excursion, or commutation passenger 
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tickets ; nothing in this Act shall he construed to prohibit any 
common carrier from giving reduced rates to ministers of religion ; 
nothing in this Act shall be construed to prevent railroads from 
giving free carriage to their ov-n officers and employees, or to 
prevent the principal officers of any raili’oad company or companies 
from exchanging passes or tickets with other railroad companies 
for their officers and employees.^’ 

The commission have lately decided that the provision of the 
Inter-State Commerce xket, requiring all rates to be reasonable, was 
intended for the protection of the public and not for the protection 
of railway companies from unreasonable competition, and that there 
was no intention of vesting in the commission any power of order- 
ing an increase of rates, even if in its opinion they should be 
higher. {Chicarjo^ Sf. Paul^ and Kansas City By. Co. v. Chicago^ Bar- 
hnffton^ and Kortheni By. Co.) Incidentally, in discussing the 
case, the commissioners say that they do not understand on what 
ground the Cliicago, Burlington, &c. By. Co., while insisting that 
its rates from Chicago to St. Paul are remunerative, can justify 
charging the same rates for one-thii’d or two-thii’ds the distance. 
Upon its own showing these rates seem to be excessive. 

361 . Whore any enactment in a special Act con- 
tains provisions relating to traffic, facilities, undue 
preference, or other matters mentioned in section 2 of 
the Eaihvay and Canal Traffic Act, 1854, the Commis- 
sioners have the like jurisdiction to hear and deter- 
mine a com^^laint of a contravention of the enactment, 
as the Commissioners have to liear and determine a 
complaint of a contravention of section 2 of the lx ail- 
way and Canal Traffic Act, 1854, as amended by sub- 
sequent Acts. (51 & 52 Viet. c. 25, s. 9j post, Appen- 
dix, and ante, Art, 233.) 

262 . The provisions of section 2 of the Bail way 
and Canal Traffic Act, 1854, and of section 14 of the 
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Regulation of Raihyays Act, 1873, and of any enact- 
incnts amending and extending those enactments, shall 
apply to traffic by sea in any ycssoIs belonging to oi 
cliurtcrcd or Avorkccl l>y riiikvtiy conipciiiA , oi in 
wliicli any raihvay company procures mcrcluinclisc to 
be carried, in the same manner and to the like extent 
as they apply to the land traffic of a raihvay com- 
pany. (51 & 52 Viet. c. 25, s. 28.) 

See note to Ai’ticle 260. 

263. Where a raihvay company is authorized to 
build, or buy, or hire, and to use, maintain and woik, 
or to enter into arrangements for using, maintaining, 
or working steam vessels for the purpose of caiijing 
on a communication between any towns or ports, and 
to take tolls in respect of such steam vessels, then and 
in every such case tolls shall be at all times ehaiged 
to all persons equally and after the same rate in respect 
of passengers conveyed in a like vessel passing Ijotween 
the same places under like circumstances ; and no re- 
duction or advance in the tolls shall bo made in favour 
of or against any person using the railway in conse- 
quence of bis having travelled or being about to travel 
on the whole or any part of the company’s railway, or 
not having travelled or not being about to travel on any 
part thereof, or in favour of or against any person 
using the railway in consequence of his having used 
or been about to use, or his not having used or not 
being about to use, the steam vessels ; and where an 
aggregate sum is charged by the company foi con- 
veyance of a passenger by a steam vessel and on the 
railway, the ticket shall have the amount of toll 
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charged for conveyauce by the steam vessel distin- 
guished from the amount cli urged for conveyance on 
the railway. (31 & 32 Viet. c. 119, s. 16.) 


The intention of tb is section seems to be that a railway com- 
pany that has several steamboats, and has power to take tolls in 
respect of them, shall chaigc such tolls equally and after the same 
rate in respect of passengers convej’ed in a like vessel passing 
between the same places under like ciivumstances ; and no reduc- 
tion in tlie tolls shall be made in favour of any person using the 
steam vessels in consequence of his having travelled or being about 
to travel on the whole or any paid of the companj^^s railway, or in 
favour of any person using the railway in consequence of his 
having used or being about to use the steam vessels ; or advance 
against any person in consequence of his not having travelled or 
not being about to travel on any part thereof ; or against any 
person using the railway in consequence of his not having used or 
not being about to use the steam vessels. 

See also 20 & 27 Viet. c. 92, s. 30, which is identical with this 
section except the words “ authorized by a special Act hereafter 
passed and incorporating this part of the Act.’^ 

As to what A^■ill constitute an agreement for the use, maintenance, 
and working of steam vessels, see Greowck and 1\ ernyss Bay By. 
Co, V. Cakdonian By. Co. (No. 3), 2 Ry. & Ca. Tr. Ca. 232. 

As to what circumstances will justify a preference by a railw ay 
company of steamers when in connection with its trams, see 
Soathsca 4' -Ts’/c of IViyht Steam Ferry Co. v. L. B. and T^oath TFl 

By. Co.5., 2 Ry. & Ca. Tr. Ca. 341. 

As to the latter part of tliis section, which requii'ed the fare 
charged to be stated on the ticket, see City of Duhhn Steain Packet 
Co. V. L. 4* N. W. By. Co.y 4 Ry. & Ca. Tr. Ca. Art. 330. 

264. — (1.) Notwitlmtanding any provision in any 
general or special Act, it shall be lawful for any I'ail- 
way compaii}^, for the j^mq^ose of fixing the rates to be 
charged for the carriage of merchandise to and from 
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any place on tlieir railway, to group togctlior any 
lunnber of places in the same district, situated at 
various distances from any point of destination or 
departure of mercliandise, and to charge an unifoiin 
rate or uniform rates of carriage for merchandise to 
and from all places comprised in the group from and 
to any point of destination or departure, (h) 1 lo- 
vided that the distances shall not be unreasonable, and 
that the group rates charged and the places grouped 
together shall not be such as to create an undue 
preference. (3.) AVherc any group rate exists or is 
proposed, and in any case Avherc there is a doulit 
whether any rates charged or proposed to be chaiged 
by a railway company may not be a contra\ ention of 
section 2 of the Itailway and Canal Iraflic xVet, 1854, 
and any Acts amending the same, the railway com- 
pany may, upon giving notice in the prescribed 
manner, apply to the Commissioners, and the Commis- 
sioners may, after hearing the parties interested and 
any of the authorities inentioned in section 7 of this 
Act, determine whether such group rate or any rate 
charged or proposed to be charged as aforesaid docs o^ 
does not create an undue preference. Any persons 
aggrieved, and any of the authorities mentioned in 
section 7 of this Act {post, Appendix), may, at any 
time after the making of any order under this section, 
apply to the Commissioners to vary or rescind the 
order, and the Commissioners, after hearing all parties 
who arc interested, may make an oidei accoidnigl^ . 

(51 & 52 Viet. c. 25, s. 29.) 

This s6ction is mere lya statutory recognition of wbfit has long 
been the law. For the convenience of their traffic, railway com- 
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panies are obliged to divide tbeir area into districts, with distinct 
rates and aiTangements a 2 '> 2 ^ 1 icable to each ; yet if sucb districts are 
aiTanged for the convenience of tbe company and not to give any 
2n*eference or partiality, tbe Court of Common Pleas would not 


interfere. {Ilansonc v. Eaitcni Counties li;/. Co., 4 C. B. (N. S.) 

1-35; 27 L. J. C. r. IGG; Sffi/ic V. SattiCf 8 C. B. (N. S.) 709 ; 29 
L. J. C. P. 329.) 

If a railway com 2 '>any charge tbe same rates for tbe same traffic 
going to tbe same destination from 2 '>laces differing considerably in 
distance from that destination, tbis is prirnd facie evidence of an 
undue preference. '\Aliere there is evidence of a preference, whether 
or not it is an unreasonable or undue preference within tbe meaning 
of sect. 2, is a question of fact. 

As a general rule, charges on traffic using tbe same railway 
under tbe same circiunstances ought to be after tbe same rate per 
ton 2 )or mile, but tbe rule is not so rigid that any scale that is not 
in conformity with it is illegal, nor are charges that are unequal, or 
that cause prejudice and disadvantage, prohibited by sect. 2 of the 
Pailway and Canal Traffic Act, 1854, unless they act in that way 
unduly and unreasonably. 

A railway company charged an uniform rate for traffic from an 
entire district or coalfield ; tbe coUieries were grouped because they 
all worked tbe same bed of coal, and the grouping applied compul- 
sorily to a coalfield extending twenty miles, and covering an area 
in which some of tbe collieries were that distance apart. Collieries 
in one 2 >art of sucb district 2 >tiid no higher rate than colberies in 
another for their' coal traffic to any 2 ^iirticular station, all alike 
paying one uniform rate, irres 2 )ective of any difference in their 
actual distances from such station. Upon complaint by a colliery 
company in the district that the effect of the rmiform rate was 
to subject their coal to a higher charge per ton per mile than 
coal from other collieries, and to de 2 )riYe • them of the advan- 
tage of their greater proximity to places to which the coal was 
sent, it was proved that the applicants were . charged the same 
rate for conve 3 ’ance of their coal to a particidar station as was 
charged for coal sent from other collieries in the same district, 
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althou"-!! the additional distance to be rnn was ten or fifteen 
miles; that the grouping system, as it affeeted the applicants, 
sultjected them to an undue and unreasonable prejudice aiu 1 1 ' 
advantage, and that the railway company ought to carry the app i- 
cants’ coal at a rate per ton per mile not exceeding that charged to 
other coal owners of the district ; in ascertaining the mileage rate 
an allowance of Is. per ton in all cases being first made for lixed 
expenses. {Doud,!/ JLdii CoUkn/ Co. v. Manchester, Micjficld 

Liiicohisliirc Ity. Co., 3 It)'. & Ca. Ir. Ca. -12C.) 

Where a railway company have districts for through rates ex- 
tending over long distances, they are not hound to vary the rates m 
respect" of slight distances. {Lloyd v. Northampton !<i Banbury By. 

Co., 3 Ey. & Oa. Tr. Ca. 259.) 

265 . Any port or harbour authority or clock com- 
pany which .shall have reason to believe that any 
railway company is by its rates or otherwise placing 
their port, harbour, or dock, at an undue disadvantage 
as compared with any other port, harliour, or dock to 
or from which traffic is or may be carried by means of 
the lines of the said railway company, cither alone or 
in conjunction with those of other railway companies, 
may make complaint thereof to the Commi.ssioncrs, 
who shall have the like jurisdiction to hear and deter- 
mine the subject-matter of such complaint as they have 
to hear and determine a complaint of a contravention 
of section 2 of the Hallway and Canal Traffic Act, 
1854, as amended by subsequent Acts, (ol & o'Z Vict. 

c. 25, s. 29.) 

By section 7 of this Act provision is made for complaints by 
public authority in certain cases. This section is set out, post, 

Appendix. 

266 . Where the Commissioners have jurisdiction 
to hear and determine any matter, they may, in addi- 
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Art. 266. ^ ^ ^ ^ 

to any complaining party wdio is aggrieved such 

damages as they find him to have sustained. (51 & 
52 Viet. c. 25, s. 12, Appendix, and cinte.^ Ai't. 
233.) In cases of complaint of undue preference no 
damages .shall be awarded if the Commissioners shall find 
that the rates complained of have, for the joeriod during 
which such rates have been in operation, been duly 
publi.shed iu the rate books of the railway company 
kept at their stations in accordance with section 14 of 
the Regulation of Railways Act, 1873, as amended by 
this Act, unless and until the party complaining shall 
have given written notice to the railway company 
requiring them to abstain from or remedy the matter 
of complaint, and the railway company shall have 
failed, within a reasonable time, to comply with such 
requirements in such a manner as the Commissioners 
shall think reasonable. (51 & 52 Viet. c. 25, s. 13.) 

It is no defence to an action by a railway company to recover 
charges for the carriage of goods that the charges sued for are 
unreasonable, so as to give an undue preference to other persons, 
or to subject the defendant to undue prejudice or dicadvantage, 
within the meaning of section 2 of the Railway and Canal Traffic 
Act, 1854, nor can the defendant in such an action set-off or re- 
cover by counter-claim, over-payments in respect of previous 
charges which were unreasonable within that section. (Xfo/c . (ind 
York. Efj. Co. v. Gi'cenicood 4* SonSy 21 Q. R. R. 215. bee ontCy 
Art. 115.) 

II. — Principles which decide whether a Preference 

IS UNDUE OK NOT. 

367 . In determining, under the 2iid section of the 
Raihvay and Canal Traffic Act, 1854, whether a rail- 
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way company has given an undue and unreasonable 
preference to a particular person, company or tradic, 
or subjected a partievdar person, company or trailic to 
an undue or unreasonable prejudice or disadvantage, 
regard will be had to the convenience of die public, 
and the interest and convenience of the railway com- 
pany with regard to its general trailic. {RanHome v. 
Eastern Counties R//. Co. (No. 1), 1 C- B. (N. S.)^4.37; 
2 C L. J. C. P. 01 ; Eichohon v. C. IP. R/l- Co. (No. 1), 

5 C. B. (N. S.) 3GG ; 28 L. J. C. P. 89 ; B c'i/ v. L. is' 
N. W. RiJ. Co., L. B. 0 C. P. 022 ; 39 L. J. C. P. 282 ; 
Lees V. Lane. A' York Ry. Co., 1 Pvy. & Ca- Tr. Ca. 3.52.) 

Sgg Ai’ts. 231 and 232. 

Cresswell, J., in delivering judgment in Barret v. CL N. ami 
Midland R>j. Cos. (1 C. B. (N. S.) 423 ; 20 L. J. 0. 1’. 83), said 

that, “ in considering what was a rcasoiiahle amount of accommo- 
dation regard must he had to the convenience of the general traffic 

5 

of the company*” , 

In Raamne's Cane {rapra), it was laid down that m determining 

whether a railway company has given any undue and unreasonable 
preference, the Coiu't may take into consideration the fair inteiests 
of the railway itself, and entertain such questions as Avhether the 
company might not carry larger quantities, or for longer distances, 
at lower rates per ton per mile, than smaller quantities or for shorter 
distances, so as to derive equal profit to itself* 

200 ^ profcroncG to he uiidnc iiirist Ijg of u pci 
son similarly circumstanced with tlic complainant. 

This principle was imported into the Itailway and Canal Traftic 
Act 1854 from the “ equality clause ” of the Railway Clauses Con- 

solidation Act, 1845. 

See note to Ait. 259, wliere the meaning of the words “ the samo 
civoumstauces ” is fully considered. 

269. A railway company pays no more than a due 
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regard to its own interests if it charges for its services 
in proportion to tlicii’ necessary cost, and has only such 
a variation in its rates as there is in the circumstances 
of its customers affecting tlie cost and laboiu' of con- 
veyance. {BcUsdjjJce Coal Co. v. North British Ry. Co.^ 
2 Ry. & Ca. Tr. Ca. 105.) Tlierefore a railway com- 
pany is justified in canying goods for one j^erson at a 
less rate than that at whicli it carries the same descrip- 
tion of goods for another, if there be circumstances 
which render the cost to the company of carrying for 
the former less than the cost of carrying for the latter. 
(Ran some v. Eastern Counties Ry. Co. (No. 1), 1 C. B. 
(N. S.) 437; 2G L. J. C. P. 91; Oxiade v. North 
Eastern By. Co. (No. 1), 1 C. B. (N. S.) 454 ; 26 L. J. 


C. P. 129.) 

2T 0. A railway company do not contravene section 2 
of the Pail way and Canal Traffic Act, 1854, by carrying 
at a lower rate, in consideration of a guarantee of 
large quantities and full train loads at regular periods, 
provided the real object of the companj^ be to obtain 
therebj' a greater remunerative profit by the diminished 
cost of carriage, although the effect may be to exclude 
from the lower rate those persons who cannot give 
such a guarantee. (Nicholson and another v. G, IF. Ry^ 
Co. (No, 1), 5 C. B. (N. S.) 366; 28 L. J. C. R 80 ; 
Ransome v. Eastern Counties Ry. Co. (No. 4), 8 C. B. 
(N. S.) 709 ; 29 L. J. C. P. 329.) 


These cases decided that a guarantee of a fixed minhnum is a 
ground for lowering the rate. It was assumed throughout in these 
cases that it was proved that the agreement had the effect of 
making it cheaper for the railway company to work, and therefore 
an agreement has only force so far as it affects the cost of working. 
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All the decisions are to the effect that motive has nothing to do 

In Greenop v. 6'. E. Poj. Co. ('2 Ey. Ca. Tr. Ca. 310), the Com- 
missioners held a rebate of 15 per cent, and other alloAvanccs to 
customers Avho guaranteed “ to send between Boulogne and London 
by the South Eastern Company’s steamers and railway 8->0 tons 
each calendar month ” was not unreasonable ; but it should be noticed 
that the ground of defence on which the company “ mainly relied ” 
Avas that “ for the conveyance of goods between Boulogne and 
London they had to compete A\dth the General Steam Navigation 

Company.” {See post , Ait. 273; and lloUaml v. Fvsfinwn IP/. Co., 

2 Ey. & Ca, Tr. Ca. 278 ; Ehymnoj Irou Co. v. nhymmy IP/. Co., 

G Ey. & Ca. Tr. Ca.) 

271 . When a railway company can carry a longer 
distance at less cost they may make a proportionately 
less charge per ton for goods carried a gicatci than 
for goods carried a less distance. (>S//ve/t v, Sivansca 

Canal Co., 16 C. B. (N. S.) 245 ; 33 L. J. C. P. 240; 
Foreman v. Gt. Eastern IPj. Co., 2 Ry. & Ca. Tr. Ca, 202.) 

A difference in tlie distance the traffic is carried is 
not of itself a valid answer to a complaint of undue 
preference under section 2 of the Railwav and Canal 
Traffic Act, 1854, and no conclusive inference is to ho 
drawn either on the one hand from a railway company 
not carrying at an ec[ual mileage rate, oi not making 
an equal profit per mile ; nor, on the other hand, from 
the rate for tlic longer distance, though less per mile, 
amounting to more for the whole distance oi loa\ mg 
a larger sum as jirofit after payment of expenses ; and 
in determining the question whether the lower mileage 
rate is or is not an undue advantage, it is neccssaiy to 
consider whether cither traffic is able to 1je earned at 
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a less cost to tlie railway company than the othei'j or 
whether cither traffic is under different conditions as 
regards competition of routes or other special circum- 
stances. (^Brough! on and Bias Fotocr Coal Co. v. G. TF, 
Ihf. Co.^ 4 Ry. & Ca. Tr. Ca. 191.) 

272. It is not a legitimate gToiind for giving a 
preference to one of tlie customers of a railway com- 
pany, tliat ho engages to employ other lines of the 
company for the carriage of traffic distinct from and 
unconnected with the goods in rpiestion. 

Sornhle that this applies to other parts of the same 
line. 

It is undue and unreasonable to charge more or less 
for the same service, according as tlie customer of the 


railway thinks proper or not to bind himself to employ 
tlie company in other and totally distinct business. 
{Bax 'cndidc and olJievs v. G. IV. JRg. Co. {Bristol Case)<f 

5 C. B. (X, S.) 309 ; 28 L. J. C. P. 69.) 


This case proceeded on the ground that the consideration for the 
reduction of rates from A. to B. must be in respect of the same 
traftic and same route, and that it is not sufficient that the favoured 
customer undertakes to send all goods by the company s lines to 
justify a reduction in the rate for paper from A. to B., the traffic 
from A. to B. alone not being worth the diherence in charge. 
(See also BeIh(Jt/he Coal Co. v. North British By. Co., 2 Ey. & Ca. 
Tr. Ca. 105.) 


273 . A railway company cannot justify an in- 
equality in rates made for considerations collateral to 
the pecuniary interests of the comjiany. {ira}/isy. 
Cocker month and Workington By. Co., 3 C. B. (iS. S.) 
693 ; 27 L. J. C. P. 162 ; Eansonie v. Eastern Counties 
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llU. Co. (No. 1), 1 C. B. (N. S.) 437 ; 2G L. J. C. B. 01 ; 
OxladeN. Xoiih Easfcni Ihj. Co. (No. 1), 1 G. B. (-• > •) 

454; 2G L. J. C. P. 129.) 

In these cases the judgments o£ the Court of Common Tloas 
appear to have proceeded upon the fact that the gioun o le 
reduction in rates in favour of a iiarticular person or class o 
persons rvas collateral to the fair interests of the railway company, 
and was too remote and speculative to afford a justification for 
making a difference between the persons so favoured and other 

memhers of the public. • j *i 

In the above case of Ramomc the decision was against the rail- 

.vay company, because their object was to enable rival coal owners 

to compete, a collateral object not sufficient to justify a reduction of 

In Case {sapra), the railway company, from a desire to 

introduce northern coal and coke into Staffordshire, were induced 
to make special agreements with certain merchants for the carnage 
of coal and coke at a lower rate than their ordinary charge. o 
Court held that this was not a legitimate ground for making sue 
acreements, and that lowering thoir rato for that purpose, there 
being nothing to show that the pecuniary interests of the company 

were affected, was giving an undue preference. „ n 

In the case of Biphiq/s C'asmi Slate Co. v. Fcsliaio;/ My. <- o. 
/o T>^r Pn Tr Ca 73), the commissioners held that it was an 

discom-aging the construction of a competing line, earned slate for 
certain quarry owners who agreed to send all their slate over the 
railway company’s lino for a fi.vcd number of years at a less rate 
than they charged for the same service to tho complainant quarry 
ou-ners, who were offered, hut refused to hind themselves by, such 

an agreement. 

274. Competition alone, without any other circum- 
stances, will not justify a preference in rates. {Evcrslied 

A A 

M. 
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V, L. N. TF. Bj], Co.y 3 App. Ca. 1029 ; 48 L, J, Q. B. 
22 ; Budd V. L, cV iV. TF. Ry, Co,, 3G L. T. (N, S.) 
802 ; 25 AY. IF 752.) 

Tlic Railway and Canal Traffic x\ct, 1854, docs not 
prevent a railway company from luiving special rates 
of charge to a terminus to which traffic can be carried 
by other inodes of carriage with which theirs is in 
competition. {^Foreman v. Great Eastern By, Co., 2 
Ev. & Ca. Tr. Ca. 202.) 

In 1875 several brewers in Bmfon raised the question whether 
eonipetition alone, without anything else, would justifj'an unequal 
charge. The llaihA’ay Commissioners issued an injunction against 
the London and North AVestern Hail way Company, commanding 
them to cliargo all the brewers equally. (See Thompson ^ Fvershed^ 
and others v. Z. 717 Bi/. Co., 2 Ry. & Ca. Tr. Ca. 115.) Ever- 

shed then brought an action in the High Court to recover L. Od. 
upon every ton that he had paid for six years past. The judgment 
of the Queen’s Bench Division proceeded upon this principle: 

“ AVe think that a railway company cannot, merely for the sake of 
increasing them traffic, reduce their rates in favour of individual 
customers, unless, at all events, there is a sufficient consideration 
for such reduction, which shall lessen the cost to the company of 
the conveyance of them traffic.” The case went to the House of 
Lords, and the Lord Chancellor (Lord Cairns), in delivering 
judgment, said : “It appears to me that the question in cases like 
the present must be simply this ; Is the plaintiff obliged to pay 
one sort of remuneration for services w’hich the railway company 
performs for him, while the company performs the same services for 
other traders, either for less remuneration or for no remuneration 
at all ? In my opinion the railway company is — and that indeed 
is not disputed — in the collecting, loading, and delivering of goods, 
performing identically the same services for the j)laintiffi in this 
action as for the other two firms of brewers whose names have 
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been referred to. As a matter of policy and expediency it ma} 
well be that the appellants have good reason for treating t lose 
firms as they olo. It may he, that if they do not so treat tliera, 
those other firms, from the natural advantages of the situation 
ndiieh they have been aide to occupy, will send their goods y 
another railway, and not hy the railway of the appellant. i 
nith these considerations the plaintiff in the action has not mg o 
do. That is exactly one of those things which rarlianient has 
not left open to railway companies to judge of, whether m t a 
way they will equalize their capacity for competing with othei 

lines or not. The ono clear and undoubted right to my mim o a 

public trader is to see that he is receiving from a railway company 
equal treatment with other traders of the same kind, doing the 

same business and supplying the same traffic.” 


375. A railway company have no right to prefer 
themselves or their agents to the public ami to earners 
other than thomselvcs. A railway company is bound 
to treat common carriers the same as other customers 
for all purposes, including the mode of charging in 
the ao-o-rco-atc. {Bu.vcndah- v. North Dcmn Un- Co., 

C. B.^N. S.) 324; Bo.vcmlak v. G. W. B>/. Co. {Bradnuj 

CasC), 5 C. B. (N. S.) 33G ; 28 L. J. C. I*. 81.) 

The ground of the decision in this latter case was, that where a 
railway company carries on some other husinoss, they must m 

respect of such business ho taken to ho quoad the railnay in tho 

position of third parties. 

Many of tho cases decided hy tho Court of Common Pleas under 
sect. 2 of the Hallway and Canal Traffic Act, 1854, wem applica- 
tions for ail ill] unction hy carriers competing with railway com- 
panies, and coiiiphiining that hi sending goods hy railway an m 
Lrting them to and from railway stations, the companies subjected 
them to disadvantages, and gave themselves and their agon s 

A A 
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Ch. XV. preferences which were undue. The same ground of decision as 
Art. 275. ^ .... . ^ 

stated in this Ai’ticle will be found in all the carriers’ cases. 

In Cooper v. L. S, TF. 7?//. Co. (4 C. E. (N. S.) 738) the Court 
decided that the railway company were not bound to unload 
carriers’ trucks, but intimated that if they unloaded some they 
should unload all, or that they could be compelled to treat all 
equally by unloading none or all. 

In the case of Coddard v. L. S, IF. 7i//. Co. (1 Ey. & Ca. Tr. 
('a. 308), the treatment complained of as xmequal was that the 
company showed a partiality to themselves to the prejudice of the 
complainant. 

The fact that a package is composed of separate parcels, the 
aggi’cgate amount of which, if carried separately, would be greater 
than would be chargeable for the entire package, and that the 
person who tenders tlio package is himself a canier, and collects 
such parcels in the wa}^ of his business, is no legal ground for 
refusing to carry it on the same terms as similar packages for other 
persons. ( Cd 'ouch Y. X. 4' i\k W. Foj. Co.y 14 C. B. 255 ; 9 Esch. 
55G.) 

As to closing the doors of the station against the public or an 
individual, and not against the company’s agent, see Baxendfde 
V. X. 4' S. IF, Xy. Co., 12 C. B. (N. S.) 758 ; and Fedmer v. X. 4' 
S. W. Fy. Co., L. E. 1 C. P. 588 ; 35 L. J. C. P. 289. 

276 . A raihvay company cannot include in a 
cliarge for carrying a charge for collection and de- 
livery, whether the customer requires the services to 
be performed for him or not. {Baxendale v. Gt. JV. Ff/- 

Co. {^Reading Case), 5 C. B. (N. S.) 336 ; 28 L. J. C. P. 
81.) 

If nr’oods are carried at a carted or collection and 

P 

dclix vy rate, and the collection or delivery is not 
pcrfor.aed by the railway company because the sender 
or consignee of the traffic jDerforms it himself, or by 
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any agent lie chooses to employ, the railway company ^rt. 276. 
must make a deduction off such rates of such portion 
of them as is rofcrahlo to the cost of collection or 
delivery. {Fishhourne v. Gt. Southern and Western By. 

Co., 2 Ey. & Ca. Tr. Ca. 224 ; Memks v. Caledonian 

By. Co., 5 Ry. & Ca. Tr. Ca. 306.) 

The collection ami delivery rates, as they are called, of a 
railway company include their charge, not only for carriage ^ ly 
railway, hut also for the service of carting to and from the termini. 

The public, however, is not obliged to employ the company as 
carriers to and from the raUway ; it may employ any hands it 
pleases to send or receive goods by, and if the goods are of the so 
for which carted rates are charged, and the carting is not c one y 
the company, a deduction may be claimed off the rate correspond- 

inn- to the expense and trouble saved to the company. 

The decision in Baxemhde's Case was followed in subsequent 
cases at the suit of carriers against railway companies. (See 

Garfouv. O. W. It;/. Co., 5 C. 11. (N. S.) 609 ; 28 L. J. 

Garton v. Bri-ifol and Exeter Ity. Co., 0 C. B. (N. S.) COO ; 28 L. . 

C P 30G,) 

In the former of these two cases it was decided that the fact of 
the company’s deriving no profit from the collection or delivery 

made no difference. 

As to what rebate should be allowed for cartage, it is doiibttul 
whether the company are not bound to allow the chai ge mai e y 
them to the public for the same service, or, in cases where that is 
not a satisfactory test, the actual cost to the company ot tlio 
service and any proht which may accrue thereon to the company 

or be estimated by them in respect thereof. {Goddard L- 
W Bn Co , 1 By. & Ca. Tr. Ca. :308.) It is submitted that the 

profit which the company is entitled to in such a f-f ; 

iirofit The Ilaihvay Commissioners m tlmir ]udgm 

case said: “Goods consigned by railway must, to ^ 

transport, be called to and from the stations as well as convej ed 
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upon the line. Conve3'ance on the railwa}" is in practice a monopoly 
of the railway companies : but the semce of collection and delivery 
is open to competition, and common carriers and the public can all 
eugage in it. When the service is undertaken by the companies 
they have two ways of charging for it : they either make their 
goods rate a station to station rate only, and charge separately for 
cartage, or the}" make their goods rate a collected and delivered 
rate, which includes collection and delivery witliin a fixed distance 
or boundary from the stations of the two towns, fi’om the one to the 


other of which the goods are carried on the railway. The com- 
panies seldom have both kinds of rates in operation at the same 
time between any two stations, and consequently, where the 
collected and delivered rate is in force, they are usually obliged to 
allow a rebate or deduction oil it in respect of goods which they are 
Ginj)loycd to carry only, and not to collect and deliver as well. 
The goods rates of the railway companies in London north of the 
Tliamcs are said to be nearly all collected and delivered rates ; 
but the London and South Western Hallway Company is the only 
company on the south side of the river which has adopted that 
form of goods rate, and even they have still eighty stations where 
the goods rates are station to station rates only.^’ 

A railway company carried traffic from A. station at collection 
and dchver^' rates, and appointed an agent to perform the service 
of carting to the station for them. The applicant, a carrier, also 
carted to the A. station goods for "which the railway compan}- 
charged collection and delivery rates. The company refused to 
pay applicant anything at all in respect of such cartage. The 
Hallway Commissioners held, that if the railway company chose to 
protect themselves by charging only the rate, less the fair allow- 
ance for collection, they could do so ; but if the goods were carried 
and charged for at a collection and delivery rate they were bound 
to pay a reasonable sum to the person who had performed the 
collecting ser\*ice. 

The Commissioners ordered the railway company to pay to the 


applicant the sum of lOr/. per ton in respect of the service so per- 
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formed, this being tlie amount wliich tliey paid to thoir own agent xv. 
for the service of actual cartage. (MarJes v. C.,Mo,wo< Ry. Co., 

5 Ey. & Ca. Tr. Ca. 30G.) . 

A customer is not entitled to any allowance in respect of assist- 
ance in the loading, unloading, or weighing of goods given >3 'is 
men to a railway company voluntarily, or for customer s own 

convenience. (mao-R v. G. IV. By- Co., 11 C. B. o...) 

Upon complaint by a carrier, who collected and carted stamped 

and unstamped parcels to the railway company's terminus ha 
although the trouble and expense was the same to him m ic i 
parcels were stamped or unstamped, yet the railway companj- 
allowed him nothing in respect of the former; le uiiu.y 
Commissioners held, that the railway company had not given an 
undue preference either to themselves or to the person thej em- 
ployed as their carting agent, because they chargee o pu r 
nothing for collection, and the collection of stamped parcels cost 
them nothing, the carting agent consenting to carry stampei 
parcels gratis in consideration of being paid Id. for everj un- 

stamped parcel. 

Semhh; such an aiTangement would bo an undue preterence ovei 
a carrier who only caided stamped parcels. {Rohevhon v. «"< 

Q. TV. Ry. Co. {L-claitd), 2 Ey. & Ca. Tr. Ca. 400.) 

377 . Tlic Railway Commissioners have jurisdiction 
to inquire into a complaint of undue preference being 
shown by railway companies to one towm or place 
over another town or place. {Corjoarathn of Dover 

S. E. Jly. Co. and L. C. D. Ry. Co., 1 Ry. & Ca. Tr. 

Ca. 349.) . T. -1 1 

To a complaint under section 2 of the Railway anc 
Canal Traflic Act, 1854, of an inequality of eliarge, A 
is no answer that the traffic favoured and the tra ic 
prejudiced arc not in the same locality or district ; 
and, assuming that there is a competition of interests. 
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aiul tliat circumstances in other i'es 2 )ects arc not dis- 
similar, the traffic of two localities, both on the same 
system of railn ays, althoimh at a distance from each 

%/ f o 

other, is as much within the Act as the traffic of two 
or more indiyiduals in the same locality. {^Richardson 
and others y. Midland Rfj, Co.,^ 4 E}\ & Ca. Tr, Ca. 1.) 


That a preference of one town over another may be justified by 
the exigencies of the traffic, see Hozieds Case^ 17 Sess. Ca. 302 ; 
The CaferJana 7?//. CoCs Case, 1 C. B. (N. S.) 410; 26 L. J. C. P. 


10 ; and Jones'* Case, 3 C. B. (N. S.) 718 ; but that the Court will 
interfere to prevent such preference in the absence of sufficient 
justification, see the judgments of Lord President M‘Neill in 
Jloziei'ss Case, and of Cockhurn, C. J., in Baxendale v. G. W . 7?y. 
Co. (Bcadinri Case), o C. B. (N. S.) 336 ; 28 L. J. C. P. 81. 

As to uniform or group rates for a district, see ante.^ Article 264. 


278. Any arrangement in favour of one class of 
vehicles entering their station ^mrds over others of the 


same class, will be an undue preference on the part of 
the railway company, where it is shown to occasion 
public inconvenience, and there is no cause, such as 
want of space, for the preference, (il/ar riott y. L. 

S. TV. El/. Co., 1 C. B. (N. S.) 499; 26 L. J. C. P. 
154.) 


Where a railway company agreed with a cab proprietor, in 
consideration of his pa 3 *ing them 600/. per annum, to allow him 
the exclusive libertj’’ of pl^fing for hire within their station, the 
Couit of Common Pleas refused to grant a vTit of injunction 
against the railway' company*, at the instance of another cab pro- 
prietor, no inconvenience to the pubhc being shown to have arisen 
from the arrangement. {Beadell v. Eastceu Counties By, Co,, 2 
C. B. (N. S.) 509 ; 26 L. L C. P. 250.) 
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w.s .l»d.d « lU, in—-. 
p,m. not on Ho indiviJo.1, .«d 

lieen tlie gioimd of the deciao . 

P„,W«.,- V. i. B. Si B. C. By. Co. fi 0- B. (N. -) ) 

mn,comhc Co,He,)a „ce Co. v. L. Sf S. Tf . By. Co. 0^■^• 
f 2C9 1 Ey & C.. Tr. Ca. 61), the condplahiants .eve nusucccss- 

ful because the Court was not satisfied that there was a suhstau- 
Uai ineoidTenlence to the public from the cab arrangements ma e 
for them hy the railway company. 

it Jd. O. tl.... OPfO... *0 I* “ 7”‘“ t, t 

p,op«.„, fa„ .. 7j7ttnlrf to Odndl tb.i, 

injunotion, tat fct on n, tt.l 

vehicles, if it he proved to he for the beneni or i 

thpv should he admitted. t. 

» J,chmn V. hk of Wiyht Boihray Con,p,o,y was a case 

vehicles plying for hire in competition, and of the railvvaj c 
ptf 'Xg one of them an undue advantage, the velncle o t m 

Lpltinants being excluded from the station yard 
while that of another coach proprietor was admitted. T ^ 

no answer to the application, and the ease was disposed o bj 
af^reement, the company paying costs. (3id Kci 
Commissioners.) n- t t p P f^4-^ 

In Bilfhei- V, Miitl/Iiid By. Co. (to io. a , 

^ i i-' lino fnv pvtliidincr an omnihus iiom a 

it was held that no action lies loi exauamb 

railway station. ■ i . u Tf not 

Jervis, C. J., in giving judgment m tha^^ ease, said . It is 

pretended that the plaintiif himself uses the railway but that ho 

carries persons who do so, and ho has no nglit to 

for the use of the defendant’s private property, iho . } • 

pot a public highway for horses, carts, 

lio'ht luis an omnibus to go upon the ground of le lai u. > • ^ 

“Crcsswoll, J., said : “If the railway company refused a passeii„ 

W 11.0 ~to.y 1 ..V. to .o,„. on to the .totion, 1 » F*.!'. -tBU 
maiotom an notion. Hoit tli. i.tonl.H Joo« not -loo. l-o.. , 
use the railway, but that his customers should do so. 
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And CioA\dcr, J., said : Tliis is not an action brouglit any- 
body vbo wished to go by the railway or send his goods by it, but 
b} a peison M'ho makes it his business to bring passengers and 
goods to the station ; and I therefore think that he is not within 
the legulations made for persons who use the railway for them- 
selves or their goods,” 


279 . If a customer to Avliom credit has been 
alloAved retains a balance due to a railway company 
as a set-off against a balance in dispute on another 
account^ the company are justified in refusing such 
customer a furtlier ledger account, without contra- 
vening sect. 2 of tlie Railway and Canal Traffic Act, 
1851. [Sic oininfj rove Iron Co. y. North Eastern Ry. Co.^ 
5 Ry. & Ca. Tr. Ca. 244.) 

It is no ground of complaint that the company give 
credit to or have a monthly ledger account with certain 
of their customers, and refuse the same to persons for 
whom goods are collected and delivered by carriers, 
unless it be shown that the difference was made for 


the purpose of preventing competition or of otherwise 
injuring tlic complainant. [Goddard v. L, S. W. 
Ry. Co.^ 1 Ry. & Ca. Tr. Ca. 308.) 


In Ridd'ord v. Caledouian Rij. Co. (4 Sess, Ca. (3rdSer.) 7*55), one 
of the complaints was that certain prefeiTed carriers were allowed 
a monthly credit, whereas the complainant was compelled to pay 
ready money, but the Court found that there was no evidence on 
the credit question. In the Sldnnhigrove Case^ Sir Frederick Peel, 
in delivering judgment, said : “ The ai^plicants also complain that 
the railway company do not allow them to pay upon monthly 
accounts, as they do other fii'ms, but require all traffic to be paid 
on delivery, and each day’s consignment of pig hon to be accom- 
panied wdth a remittance. It appears that early in 1882 they 
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tegan to Lavo a dispute ^^’itll the railway company abmd tlio Art. 279^ 

on ironstone from Brotton mines to tbo Skmmngrove orks^ an. 
on the plea that there had been an excess charge of ■ o - , • > 
ton on the ore, they in July, 1884, refused to pay m full t c sum s 
due by them on their pig iron carriage account and deducted 
1,500?. as a set-off for alleged overcharge on Brotton ^>^ 0 '^=toue 
a^d thereupon (on 14th August, 1SS4) the radway cempanj 
informed them that their ledger account would bo at once c osc 
and that the usual credit wordd no longer be continued to ^ 

I think the company were almost forced into ta ung is s op, ^ 
that it is not their fault either if credit is still refused Thev „ivo 
credit to accommodate their customers in paying t leii accoiin s 
with them, and if the accommodation is used by their customers o 
exercise a control over the company’s rates of charge which they 
would not otherwise h.ave, or as a means of postponing paymen 
indefinitely, the company are in my opinion justiie in vi 
drawing it altogether. The company, however, l.ave long been 
williii"-, as their letter of August Gth, 1880, shows, to come o an 
arrangement with the applicants for re-opeiiing their leipr 
account, their terms being th.at they should have an undertaking 
by the applicants that the accounts should in future be paid as 
rendered (without prejudice of course to the applicants rig s i 
there should be any overcharges), and that they should also avo a 
personal guarantee of two of their directors for the payment of he 
accounts. The applicants, however, have declined to gne le 
personal guarantee, contending that such assent migh be con- 
strued to bo a concurrence on their part in the existing rates 
charge, meaning the rates charged to tlicni under the pig iron 
soale^of Ariril, 1884. Other finiis therefore have a protoronee oyer 
them in this matter of crciht, but the same facility for paying 
their railway duos would have been afforded to the applicants had 
they accepted the term.s ottered ; and as I do not consider those 
terms unreasonable, I think they ought to bear the consecpicneos 
of refusing them, and that they are not entitled to relief under the 

Traffic Act.” 
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THE CAUlUAGE OF AEIMALH BY RAIB\]AI. 

I. — By Statute. 

280 . Section 2 of the Eailway and Canal Traflic 
Act, 1854, imposes on a railway company the duty 
to afford reasonable facilities for carrying animals. 

(Dielcsoii V. G. K G//. Co., 18 Q. B. D. ITG ; oO T.. J. 
Q. B. Ill; Art. 147, and p. 120.) A railway 

company arc not bound to be common caiiici.-? of 
animals, yet being bound by such section to aiford 
facilities for the carriage of animals, they can only 
limit their liability in respect thereof by reasonable 
conditions within the meaning of section 7 of that 
Act. {Ibid., sec Art. 281.) 

The carriage of live stock forms an important branch of railway 
trafiio, and demands a separate chapter. Before the passing of the 
Eailway and Canal Traffic Act, 1854, railway companies could 
lawfully refuse to carry animals except upon their own terms. 

They used to issue the following notice : — 

“ The Eailway Company give notice that they will not, 

under any circumstances, ho answerable for injury to horses con- 
veyed upon their railway ; and they will not receive any horse for 
conveyance unless accompanied by a declaration, signed by tho 
omier or his authorized agent, that the company are not to be liable 
for injiu'y to such horse while in their custodj', although every 
proper precaution will bo taken to seeme their safe conveyance. 

It was held that a railway company might by .special contract 
throw the risk of conveyance of horses on tho owner. (See Cat i 
V. Lane. Tori:, liy. Co., 21 L. J. Ex. 203.) I’arke, B., in de- 

liveriiig’ judgnicnt, said i 

“ Before railways ^Yere in use tlxe articles conveyed weie of a 
different description from wliat they are now. Sheep and other livo 
animals are now carried upon railways, and horses which weio 
used to draw vehicles are now themselves the objects of conve} - 
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ance. Contracts, therefore, are now made with reference to the 
new state of tilings, and it is very reasonahle that carriers should 


be allowed to make agreements for the purpose of protecting them- 
selres against the new risks to which they are in modern times 
exposed. Horses are not conveyed on railways without much risk 
and danger : the rapid motion, the noise of the engine, and vai’ious 
other matters, are apt to alarm them, and to cause them to do 
^0 themselves. It is, therefore, very reasonable that earners 
should protect themselves against loss by making special contracts.” 

In Chippoidak v. Lane. 8^ York. Fu/. Co. (21 L. J. Q. B. 22), 


Erie, J., said, “I think that a limitation, however wide in its 
terms, being in respect of live stock, is reasonable; for though 
domestic animals might be carried safely, it might be almost im- 
possible to carry wild ones without injuiy.” 

In both these cases the railway company were held protected from 
liability to the plaintitf for damage to his cattle by the tenus of a 
ticket w’hich the plaintiff had received from the railw^ay company 
and had signed. The terms w^ere, that the ‘‘ticket is issued subject 
to the owner undertaking all risks of convejmnce whatever, as the 
comjiany w^ill not be responsible for any injury or damage, how’soever 
caused, occurring to live stock of any description travelling upon 
the Lancashire and Yorkshire Hallway, or in their veliicles.” 

In a case tliat ■n'as deckled long; after the passing of the Act of 
1854, it was held that a railway company might exclude the 
carrying of animals from their public profession of canlers, and 
refuse to carry them except under a special contract. {Richardson 
V. N. E. Ry. Co., L. R. 7 C. P. 7o ; 41 L. J. C. P. GO.) The 


facts in that case were these : — 

A dog w^as dehvered by its owner to a railw’ay company for 
caiTiago on their railwaay. The company received it, not as 
common carriers, but as ordinary bailees. The dog was deHvered 
with a collar on it and a strap attached thereto. During the 
journey there was a change of trains; for security during the 
interval of change a servant of the company fastened the dog up 
by means of the strap, and the dog sHpped through the collar, got 
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on to tlio railway, and was killed. It was lield, that the fastening 
the greyhound by the means furnished by the owner himself, 
which at the time appeared to be sufficient, was no evidence of 
nec-liKonce on the part of the company, who were therefore not 

liable. 

This case is sometimes cited as an authority that railway com- 
panies are not common carriers of animals, but it is not so ; for it 
was found as a fact in the case stated, that the company were 
not common carriers of dogs, so as to have an absolute respomi- 
bility imposed on them to carry dogs. Consequently, the company 
were, with reference to the dog in questimi, in the position of 
ordinary bailees, and only liable for its loss in the event of negli- 
gence on theii’ part, and would not be liable if its loss was by 
reason of the negligence of the person who delivered the dog to the 
company. Willes, J., in delivering the judgment of the Court, 
said: “ What Lord Ellenborough said in Shiart v. CraivL'y (2 
Stark. 323), is, we think, very applicable. That was an action for 
the loss of a greyhound which had been delivered to the defendant, 
a carrier. The dog had no collar, but was taken to tlie defendants 
warehouse with a string round its neck ; and the defendant s 
servants gave a receipt for it, which was not done here. Tlie dog- 
in that case was afterwards tied by this string to a watch-box, and 
it slipped from its noose and was lost. Lord Ellenborough held 
that the defendant in that case was responsible ; and ho said that 
it was not like the case of a delivery of goods imperfectly packed, 
since there the defect was not visible, but tliat here the defendant 
had the means of seeing that the dog was insufficiently secured. 
The defendant was therefore held liable, because ho ought to have 
known better than to fasten a dog of that kind with only a string- 
such as that which was round its neck. Obviously that case is a 
very different one from the present, because hero the dog was 
delivered with a collar and a strap, which clearly indicated that 
the proper mode of securing the animal was by tliese. The present 
case differs from that of Slmni v. Craulci/ in two important par- 
ticulars. In the first place the company are not common earners 
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of dogs, and in tlie next place the dog wliich was delivered in that 
case was ev idently not intended to be secured by the stiing, and 
the defendant had the means of seeing how it ought to be secured 
. . . in so deciding we only follow the decision of this Court 
in The Great If csfern ll>/. Co. v. {posfy p. 412.) 

The Court of Appeal has now decided, iu Dickso)i^s Case [anie^ 
p. 120), that a railway company, under sect. 2 of the Railway and 
Canal Traffic Act, 18'34, are as much bound to provide reasonable 
facilities for the carriage of animals as for the carriage of goods. 
The (juestion has never been directly raised before the Commis- 


sioners, but they intimated the same opinion several times before 
the decision was given in Btehmt's Case. See note to Art. 120. 

As to wffiat damages a railway company were liable for where 
the}’’ failed to i^jrovide horse-boxes, pursuant to contract, for the 
convejmnce of horses, and the horses had to be sent by road, and 
W’ere injured on the journey, see note to Aid. 164. 

In America a railway company that transpoids cattle and live 


stock for hire, for sucli persons as choose to employ them, are held 
to thereby assume and take upon themselves the relation of common 
caniers, and with the relation the duties and obligations which 
grow out of it ; and they are none the less common carriers from 
the fact that the transportation of cattle is not their juincipal 
business or employment. (Ki}nh(ill v. llHilaad Mt/. Co.^ 26 Yt. 247.) 


281 . Every railway company is liable for loss of or 
for an}" injury done to any horses, cattle, or other 
animals, in the receiving, foinvarding, or delivering 
thereof, occasioned by the neglect or default of the 
company or its servants, notwithstanding any notice, 
condition, or declaration made and given by^ such 
comj^any contrary thereto, or in anyAvise limiting such 
liability; and every such notice, condition, or decla- 
ration is null and void. 

A railway company may make a special contract 
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Avith the consignor respecting the receiving, forward- 
ing, and delivering of any of the said animals, pro- 

vided that : — 

(1.) It is in writing. 

(2.) It is signed by the consignor, or the person 
delivering such animals for carriage. 

(3.) Its conditions arc just and reasonable. 

A railway company arc not liable for the loss of oi 
for injiuy done to any of the following animals 
beyond the sums hereinafter mentioned, . 

A horse ------ 

Neat cattle (per head) - - " 

Sheep (per head) - ' - ' 

Pigs (per head) - - - ‘ 

Unless the person sending or delivering the same to 

the railway company, at the time of such delh eiy, 
declare them to be respectively of higher value than 
as above mentioned ; in which case it is lawful for the 
railway company to demand and iocci\c, b^ 
compensation for the increased risk and care thcieb} 
occasioned, a reasonable percentage upon the excess 
of the value so declared above the respective sums so 
limited as aforesaid, and which shall be paid in addi- 
tion to the ordinary rate of charge. 

The proof of the value of such animals, and the 
amount of the injury done thereto, in all eases lies 
upon the person claiming compensation for such loss 
or injury. (The Railway and Canal Traffic Act, 1851, 
17 & 18 Viet. c. 31, s. 7.) 

The section also enacts tliat “such percentage or increased rate 
of charge shall ho notified in the manner prescribed in the 

M. 
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Greo. 4 & 1 Will. 4, e. 68, and shall be binding upon such 

company in the manner therein mentioned.” These requirements 
are stated ante, Art. 72, p. 63. 

It is a question for a jury T\'hcther the percentage charged for 
the extra value declared is reasonalle. {Ilarrmn v. L. B. 4* S. C. 
Bf/. Co., 31 L. J. Q. B. 113.) 

It appears that the reasonable percentage ” which the railway 
comj'iaiiies are authorized to demand by the 7th section of the 
Bailway and Canal Traffic Act, 1854, for the carriage of certain 
animals of great value, may exceed the maximum fixed by the 
special Acts of the companies, so far as the animals specified in the 
seel ion are concerned. With regard to animals not so specified, 
and witli regard to goods, the section gives no jiower to e.xceed the 
maximum, and the liiglier alternative rate ” must in any case be 
within it, {Per Cockburn, C. J,, in Pee/c v. iV. Elaff'. Pij. Co., 10 
II. L. Ca. p. 561 ; Hodges on Bailways.) 

To entitle the company to demand the percentage under sect. 7, 
the sender must make a declaration of the value vitli the intention 
of paying the percentage. {PoUnson v. L. 4* 8. W. By. Co., 34 
L. J. C. P. 234.) In that case a special jiuy found 5 per cent, on 
additional value of horse above 507, for caniage above fifty miles 
reasonable. Some railway companies charge a small additional 
percentage per mile, while others charge an equal percentage what- 
ever the distance may be. 

If the sender declare the horse or other animal to be of less 
value than the sums mentioned in the Act, he cannot recover any 
greater damages for the loss of, or for any injury done to, such 
horse or other animal while in the hands of the railway company, 
than the amount of the declared value. {McCance v. L. 4* A. W. 
By. Co., 3 II. tk C. 343.) 

Deterioration of cattle from want of food and wafer is an 
“ injury’^ within the meaning of the Act. {Alklay v. G. W. By. 
Co., 34 L. J. Q. B. 5 ; 5 B. & S. 903.) 

Dogs are comprehended in the words other animals.” {Har^ 
rkon V. L. B. 4* 8. C. By. Co., 31 L. J. Q. B. 113.) 
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As towliat conditions in contracts for the conveyance of Ine 
stock have been held to be reasonable or unreasonable, see note 

to Art. ITl. T i. X 

Whore an agent -uho is employed to deliver cattle to be sent iy 

a railway company signs the consignment note, he must bo taken 

to have known the contents, and thereby binds his principal. 

(7uViy V. G. IF. i.’//. Co., 18 L. T. O-iS.) Martin, J in delivering 

judgment in that ease, said : “ It would be dangerous to hold that 

becLso the man who signed the note cUd not know its contents the 

contract woidd not bo vaUd, when ho was sent for tho express 

piu'poso of making the contract under which the cattle were to be 

Where injm'y was done to a horse at a railway station the 
negligence of the company before the declaration of value had been 
made, or ticket taken, or fare demanded, it was held that this was 
an injuiy in the rcccivhig, and the owner could not recover more 
than 50/., even though it was the usual practice to put horses into 
the horse-hoxes before declaring them value or paying the faro. 
{Eodgmnn v. TT. Mkllaml JRg. Co., 35 L. J. (i- B. (Ex, Ch.) So; 
6 B, & S. 560.) It may ho iisefid to state tho facts of that case. 
As the groom was leading tho horse, by the direction of one of tho 
railway porters, to a particular part of tho yard, tho horse was 
startled by another horse, and backed, in consequence, on some 
sharp iron girders which seriously injured it, so that it was neces- 
sary to kill it. Tho jury found that the railway company were 
guilty of negligence in leaving the girders where they were lying. 

Mellor, J., said; “It appears to me the more reasonahle 
construction ’ is that so soon as the horse enters the com- 
pany’s promises for the purpose of being received, forwarded, 
and delivered, the act of delivery begins, and that if the person 
sending a horse to he carried on tlio railway desires to be in a 
position to recover against the company greater damages than the 
amount limited by tho statute, ho must Itave made tho recpiisito 
declaration of valuo before the horse was taken to the premises of 

tho company.” 
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282 . ^Vliere a railway companyj under a contract 
for carrying’ animals by sea, procui’O the same to be 
carried in a A'essel not belonging to them, their liabi- 
lity in respect of loss or damage to such animals is 
the same as though the vessel liad belonged to them. 
(The Regulation of Railways Act, 1871, 34 & 35 Viet, 
c. 78, s. 12.) 


By a proviso to section 12, this liability only attaches when the 
loss or damage to the animals happens during the carnage of the 
same in such vessel, the proof to the contrary to lie upon the rail- 
way company. 

As to extension of enactments as to undue preference to cattle 
carried by sea by a railway company, see 51 & 52 Viet, c, 25, 
s. 28, Appendix. 


283 . Where a railway company by tlirough book- 
ing contract to carry any animals from jdaco to place 
partly by railway and partly by sea, they may, by 
publishing in their booking office, and printing on the 
back of their receipt or freight note, a notice to the 
effect that they will not be rcs23onsible for damage 
caused by accident or fire to animals carried by sea, 
limit their liability in that resj)ect. (The Regu- 
lation of Railways Act, 1868, 31 & 32 Viet. c. 119, 
s. 14.) 

The section is set out in Art. 173. 


284 . The Privy Council, in exercise of the powers 
in them vested under the Contagious Diseases (Animals) 

Act, 1878 (41 & 42 Viet. c. 74), have made the follow- 
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ing Regulations as to trucks, horso-boxcs, or other 
vehicles j and to prevent overcrowding : 




Trucks, Morse-Boxes, or other Vehicles, 


‘‘Every railway truck, liorse-box, or other railway velucle, used 
for carrying animals, horses, asses, or mules on a railway , shall be 
provided at each end vuth two spring buffers, and the floor thereof 
shall, in order to prevent slipping, be strewn with a proper tpian- 
tity of litter or sand or other proper substance, or bo fitted with 
battens or other proper foot-holds.” (The Animals Oidei of 18b6, 

Tart lY. Chap. 26, Art. 123.) 


“ Overcrou'diug. 

“A railway company shall not allow any railway truck, horsc-hox, 
or other vehiclo used for carrying animals, horses, asses, or mules 
on the railway to he overcrowded so as to cause unnecessary suffer- 
ing to the animals, horses, asses, or mules therein.” {Itul., Ai’t. 

124 .) 

“ Shorn Sheep. 

“ Between each first day of November and the next following 
thirtieth day of April (both days inclusive) every railway truck or 
other railway vehicle carrying sheep shorn and unclothed shall be 
covered and inclosed so as to protect the sheep from the weather, 
without obstruction to ventilation ; except that this Ailicle shall 
not apply to sheep last shorn more than sixty days before being so 

carried.” {Ibid., Ai't. 125.) 


“ Offences. 

All. 126 of this Order provides that “ If anything is done or 
omitted to ho done in contravention of any of tho foregoing provi- 
sions of this Tart, .... the radway company carrying animals on 
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or owning or working the railway on which, — and also, in case of 
the overcrowding of a railway truck, horse-hox, or other vehicle on 
a railway, or of the caiTying on a railway of sheep shorn and un- 
clothed, the consignor of the animals in respect of which, — (as the 
case ma}’ be,) the same is done or omitted, shall, each according to 
and in respect of his or their own acts or omissions, be deemed 
guilty of an offence against the Act of 1878.’’ 


S85. The Privy Council, in exercise of the powers 
ill them vested under tlic Contagious Diseases (Ani- 
mals) Act, 1878 (41 & 42 Viet. c. 74), have made the 
following Regulations as to the cleansing' and disinfec- 
tion of horse-boxes, cattle-trucks, and other vehicles 
used on railways : — 

'se-Bo:ces, 

“ (1.) A horse-box used for horses, asses, or mules on a railway 
shall, on every occasion after a horse, ass, or mule is taken out of 
it, and before any other horse, ass, or mule, or any animal is placed 
therein, ho cleansed as follow's : 

“ (i.) The floor of the horse-box, and ail other parts thereof with 
■which the dropj)iugs of horses, asses, or mules have come 
in contact shall he scraped and swept, and the scrapings 
and sw^eepings, and all dung, sawdust, fodder, litter, and 
other matter shall he effectually removed therefrom; 
and 

“ (ii.) The sides of the hoi’se-hox and all other parts thereof 
with which the head or any discharge from the mouth or 
nostrils of a horse, ass, or mule has come in contact shall 
he thoroughly washed with water by means of a sponge, 
brush, or other instrument. 

(2.) The scrapings and sweepings of the hoi’se-hox, and all 
dung, sawdust, fodder, Ktter, and other matter removed therefrom, 
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shall forthwith ho well inixecl with quickliiuo. 
Order, 1886, Part III., Chap. 18, Ait. 103.) 
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“ Hovsc-JBoxcs^ Giuu'ih^ (u\d otho' 




“ (1.) A horse-box or a guard’s van or other railway" vehicle (not 
heiog a railway truck) if used for animals on a railway shall, on 
every occasion after an animal is taken out of it, and before any 
other animal, or any horse, ass, or mule is placed in it, be cleansed 

and disinfected as follows ; 




(i.) If the animal is accompanied by a declaration in writing 
of the owner or consignee or his agent to the effect that 
it is intended for exhibition or other special puipoto 
therein stated, and has not, to the best of his knowledge 
and belief, been exposed to the infection of disease, the 

vehicle shall be cleansed as follows i 

“ {(() The floor of the vehicle, and all other parts there- 
of with which the droppings of the animal have come in 


contact, shall be scraped and swept, and the scrapings 
and sweepings, and all dung, sawdust, fodder, littei, 
and other matter shall be effectually removed therefiom . 


and 

“(A) The sides of the vehicle, and all other parts 
thereof with which the head or any discharge from the 
mouth or nostrils of the anunal has come in contact shall 
be thoroughly washed with water by means of a sponge, 
biaish, or other instrument ; but 

‘‘ (ii-) If the animal is not accompanied by such a declaiation, 
the vehicle shall be cleansed and disinfected as follows : 

“ (r) The floor of the vehicle, and all other parts 
thereof with which the di’oppings of the animal have 
come in contact, shall bo scraped and swept, and the 
8Craping.s and sweepings, and all dung, sawdust, foddci, 
litter, and other matter shaU be effectually removed from 

the vehicle ; then 
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“ (r/) The same parts of the vehicle shall be thoroughly 
washed or scrubbed or scoimed with water ; then 

‘‘ (c) The same parts of the vehicle shall have applied 
to them a coating of lime-wash. 

(‘2.) The scrapings and sweepings of the vehicle, and all dung, 
sawdust, fodder, litter, and other matter removed therefi’om, shall 
forthwith be well mixed with qidcklimo, and be effectually removed 
from contact with animals.” {Ibid,, Art. 104.) 


“ Trucl's, 

(1.) A railway truck, if used for animals on a railway, shall, on 
eveiy occasion after an animal is taken out of it, and before any 
other animal, or any horse, ass, or mule, or any fodder or litter, or 
anything intended to be used for or about animals, is placed in it, 
be cleansed and disinfected as follows : 

“ (i.) The floor of the truck, and all other parts thereof with 
which animals or them di’oppings have come in contact 
shall be scra 2 :)ed and swept, and the scrapings and sweep- 
ings, and all dung, sawdust, litter, and other matter shall 
be effectually removed therefrom ; then 
“ (ii.) The same parts of the tnick shall be thoroughly washed 
or scrubbed or scom^ed with water ; then 
“ (iii.) The same parts of the truck shall have applied to them 
a coating of lime-w’ash. 

‘‘ 2. The scrapings and sw'eepings of the truck, and all dung, 
saw'dust, litter, and other matter removed therefrom shall forth- 
with be well mixed with quicklime, and be effectually removed from 
contact with animals.” [Ibid., Art. 105.) 

“ Yana. 

“ (1.) A van, if used for containing animals, horses, asses, or 
mules while carried on a railw^ay, shall, on everj’ occasion after a 
diseased or suspected animal, horse, ass, or mule is taken out of it, 
and as soon as practicable, and before any other animal, horse, ass, 
or mule is j)laced in it, be cleansed and disinfected as follows : 

“ (i.) The floor of the van, and all other parts thereof with which 


THE CARRIAGE OF ANIMALS P>i RAILJVAI . 

animals, horses, asses, or mules, or their droppings have 
como in contact shall bo scraped and swept, and the 
scrapings and s^Yeepiugs, and all dung, sawdust, litter, and 
other matter shall be etlectually removed therefrom; then 
“ (ii.) The same parts of the van shall be thoroughly washed or 

scrubbed or scorned with water ; then 
“ (iii.) The some parts of the van shall have applied to them a 

coating of lime-wash. 

“ 2. The scrapings and sweepings of the van, and all dung, 
sawdust, littei-, and other matter removed therefrom shall forthwith 
he well mixei with quicklime, and bo effectually removed from 
contact nith animals.” (The Animals Order, ISiMi, Part III. 

Chap. 18, Art. 106.) 

Moveable Gaar/ivaf/s and other Apparafun. 

“ (1.) A moveable gangway or passage-way, cage, or otlier 
apparatus, used or intended for the loading or unloading of 
animals on or from a railway tniek, or other railway vehicle, or 
otherwise used in connection with the transit of animals on a 
railway, shall, as soon as iiracticable after being so used, bo 

cleansed as follows : 

“ (i.) The gangway' or apparatus shall be scraped and swept, and 
all dunn, litter, and other matter shall be effectually 

removed therefrom ; then 

“ (ii.) The gangway or apparatus shall be thoroughly washed or 
scrubbed or scorned with water. 

“ (2.) The scrapings and sweepings of the gangway or apparatus, 
and all dung, litter, and other matter removed therefrom shall 
foi'thwith be well mixed wdth quicklime, and be effectually 
removed from contact with animals.” {Ibtd.j Aid. 107.) 
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Pens, 


‘‘ (1.) Every pen or other place being in, about, near, or on a 
station, building, or land of a railway company, and used or 
intended to bo used by or by permission of a railway company, or 
otherwise, for the reception or keei)ing of animals before, after, or 
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in course of tlieir transit bj railway, shall be cleansed and dis- 
infected, either on each day on w’^hich it is used and after it has 


been used, or at some tune not later than twelve o’clock at noon of 

the next follovung day, miles s the following day is Sunday, and 

then of the Monday following, and in either case before it is again 
used. 


“ (2.) Every such pen or other place shall be cleansed and dis- 
infected as follows : 

(i.) All parts of the pen or other place with which animals or 
theii’ drop2^ings have come in contact shall be scraped 
and swejit, and tlie scrapings and sweepings, and all 
dung, sawdust, litter, and other matter shall be effectually 
removed therefrom : then 

“ (ii.) The same parts of the pen or other place shall be thoroughly 
washed or scrubbed or scoured udth water : then 
“ (iii.) The same parts of the pen or other place shall have 
applied to them a coating of lime-wash. 

(3.) The serapiugs and sweepings of the pen or other place, 
and all dung, sawdust, litter, and other matter removed there- 
from shall forthwith be well mixed with quicklime, and be 

eEectually removed from contact with animals.” Art. 

108 .) 

Where a “cattle 2‘’ltione order” directed that “every carriage 
truck requii'ed to be cleansed and disinfected should be cleansed 
and disinfected once in every twenty-four hoiu’S during the time 
when it is used for any animal;” and by a clause in their special 
Act, the railway company’s maximum rate for the carriage of 
animals included every ex 2 )ense incidental to conveyance, “ except 
for extraordinary services jDerformed by the company, in respect of 
which they might make a reasonable extra charge,” it was held 
that the railway company could not charge the owner of a cow 
which they liad earned for him with the cost of cleansing the 
truck, as such cleansing was not a service perfonned for the owner 
■vvithin the meaning of the special Act. [Cox v. Great JEastern Rf/, 

Co,, L. R. 4 0. P. 181 ; 38 L. J. C. P. 151.) 
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By au Order in Connoil made under tlie Conlagious Diseases 
(Animals) Act, 1S78, if an animal is moved in contravention of - 
the regulations of any local authority, tlie person “ causing, direct- 
ing, or permitting,^ ^ the movement shall ho deemed guilty of aii 
offence against the Act. The local authority of the count} of 
Dorset liaving by regulations prohibited the movement of animals 
into their district except under specified conditions, animals vm'e 
consigned to a place ^vithin the district, at through rates, and with 
through bills from Cork na Bristol, and a specified route.^ The 
Midland Bailway Company wore no parties to the contract v ith the 
consignor, but, in furtherance of the scheme of caiiiage, earned the 
animals on their railway over a portion of the route to a point out- 
side the county of Dorset, whence they were subsequently cairied 
into that county by another company. It was bold that the !Mid- 
land Bailway Company were liable to bo convicted of an offence 
against the Act, as persons “ causing, directing, or permitting,” the 
movement of the animals within the meaning of the Ordei in 
Council; and that the justices of the county of Dorset had juiis- 
diction to convict. {Mklkoul Ei/. Co. v. FreotuiUy 12 U. L. D. G'vJ , 

53 L. J. M. C. 79.) 

Every rmlwtiy cornpuny naiist iiiuhc u pio\i- 
sion (to the satisfaction of the Privy Council) of watei 
and food, or cither of tlieui, at such stations as the 
Privy Council from time to time, by general or specific 
description, direct, for aniniabs carried, or about to be 
or having’ hecn carried, on the railway of the cuinpan} . 
(The Contagious Diseases (Animals) Act, IS* b, -11 & 42 

Viet. c. 74, s. 23(1).) 

The rest of the section is as follows : 

“ (2.) The water and food so provided, or either of tlicm, shall 
be supplied to any such animal by the company carrying it, on the 
request of the consignor, or of any person in charge thereof. 
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‘‘ (3.) As regards water, if, in tlie case of any animal, sucli a 
request is not made, so that the animal remains without a supply 
of water for twenty-foiu’ consecutive hours, the consignor and the 
person in charge of the animal shall each be guilty of an offence 
against this xVct ; and it shall lie on the person charged to prove 
such a request and the time 'vWthin which the animal had a supply 
of water. 

“ (4.) But the Privy Council may fi’om time to time, if they 
think fit, by order prescribe anj' other period, not less than twelve 
hours, instead of the period of twenty-four hoiu’S aforesaid, gene- 
rally, or in resj^fcct of any particular kind of animals. 

“ (5.) The company supplying w-ater or food under this section 
may make, in respect thereof, such reasonable charges (if any) as 
the Privy Council by order approve, in addition to such charges as 
they are for the time being authorized to make in respect of the 
carriage of animals. The amount of those additional charges 
accrued due in respect of any animal shall be a debt from the con- 
signor and from the consignee thereof to the company, and shall 
be recoverable by the company from either of them, with costs, by 
proceedings in any coui*t of competent jurisdiction. The company 
shall have a lien for the amount thereof on the animal in respect 
whereof the same accrued due, and on any other animal at any 
time consigned by or to the same consignor or consignee to be 
carried by the company.” 

The Animals Order of 1886 provides (Part IV. Chap. 28, 
Art. 127) for the water supply on railways as follows: — 

“ The railway companies working the railways named in the 
Third Schedide shall make a provision of w^ater, to the satisfaction 
of the Privy Council, at each of the stations therein named, for 
animals carried or about to be or having been carried on those 
railways.” The Third Schedule sets out the names of a large 
number of stations in England, Wales, and Scotland. As to the 
offence of omitting to make such a provision of w^ater, see an(e^ 
p. 370. 
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II. — Generally. 

387 . The liability of a railway company as com- 
mon carriers of live animals is, in the absence of anj 
negligence, subject not only to the exemption of the 
act of God or the Queen’s enemies, but to the further 
exemption of any act wholly attributable to the develop- 
ment of a latent Inherent vice in the animal itself, such 
as its violence or want of temper. {Bhuxr v. (7. 1 V. i.’y. 

Co., L. R. 7 C. P. C5o ; 41 L. J. C. P. 268 ; KenMlv. 
L. S. W. By. Co., L. E. 7 Ex. 373 ; 41 L. J. Ex. 184.) 

Where, however, the vice is brought out by the 
negligence or default of the railway company as 
cavTiers, the liability attaches. ( Wihon v. Lane. By. 


Co,^ 30 L. J. C. P. 232; 


V. 31. S. L. Hy. 


L. R. 8 Q. B. 180 ; 42 L. J. Q. B. 89.) 


The above cited case of Blov'cr v. G. TT. By. Co. decides that a 
railway company are not liable for the loss of an animal bieahing 
loose from the ordinary restraints by its own special violence. It 
appeared that a bullock, one of a number of cattle delivered to a 
railway company, was properly loaded into a proper truck by the 
railway company. The truck was properly fastened and secured, but 
in the course of its journey the bullock escaped bom the truck and 
was found lying dead on the railway. There was no negligence on 
the part of the railway company, and the fact was that the escape 
of the bullock was wholly attributable to the efforts and exertions 
of the animal itself, and it was held that the company were not 
liable for the loss of the animal. 

In delivei’ing judgment W illes, J., said: The Cjuestion appear & 
to be whether the special liability of carriers as to goods docs attach 
in tlie case of live animals. That question has been considered before, 
and the difficulty in determining it called forth the opinions against 
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tlieii* liability of Martin, B., and of the other judges, to the contrary 
effect. The controversy may in reality be only one of words. The 
question maj'be determined on the facts and merits, on the distinction 
between the acts of animals of an extraordinary character, by reason 
of a vice inherent in them, or of a disposition producing frenzy or 
unridy conduct. There may be non-liability in such cases, and 
3 'et liability for accidents arising from ordinary inherent qualities, 
I adopt that distinction for the purj)oses of the decision in this 


case. It seems to me to bo but one of words. It matters not 
whether wo say that a person carrying goods subject to an exemp- 
tion from Uability for aii accldeut arising from the extraordinary 
development of the proper vice of an animal, cames as a common 
carrier with an exemption beyond the act of Grod or the Queen’s 
enemies, or does not carry as a common carrier at all. I should 
say the defendants are common carriers, and are liable for the safe 
delivery of live animals as well as with respect to all other goods ; 
but that there is this exception, resting u 2 :>on the common sense of 
mankind, viz., with regard to any accident which ocem’s by reason 
of the x^roper vice of the thing itself, that is to say, by reason of 
its nature which may lead to its destruction. That proper '\dce 
does not mean a moral vice of the thing itself or its owner. It is 
something naturally inherent in the thing which by its natural 
develo 2 >ment leads to the destruction of the thing. If such exists 
in the thing, and leads to its destruction, it is not a liability in- 
volved in the contract. , . , It is ob\dous, therefore, that the key 
is given only to treat the canier as an insurer, and not to refer his 
liability to the ground of negligence. Thus we find the insurer is 
not liable for damage arising from the j)roper vice of the thing, and 
that exem 2 >tion has been extended to canders.” 

In Kendall v, L. 4* S. Tib Ity. Co. (anle^ 2 :>. 381), a saddled horse 
was placed by the railway company’s servants in a proper horse-box 
in the usual manner. The saddle was left on the horse according 
to the usual custom in such cases, with the stirrups hanging down. 
At the end of the journey the horse was found to be injured in the 
forearm and fetlock. The horse was proved to be free from vice, 
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and notliing unusual occui’red to tbe train during tlio j om nc} . 
Brnrawell, B., said, “ There is no douht in this f-aso that the horse 
was the immediate cause of its owm injuries; that is to say, no 
person got into the box and iuj ured it. It slipped or Ml, or ku hed 
or plunged, or in some way hurt itself. If it did so fu'in no f t lex 
cause than its inherent propensities— its ‘ proper vice,— that is to 
say, fi-om fright or temper, or struggling to keep it.s lcg.s, the do eii- 
dants are not liable. But if it so hurt itself from the defendants 
nen-ligence, or from any misfortune happening to the tram, thong i 
not though any negligence of the defendants, as for lust.aucc, iroui 
the horse-box leaving the line owing to some obstruction ma - 
ciously put on it, then tho defendants would as insurers be liable. 

In that case, as in Blowcn v. G. W. By. Co., the animals were 
carried under a special contract, made in accordance with sect. / of 
the Eailway and Canal Traffic Act, 18.M, but no que.5tiou arose as 

to tlie reasonal)lencs3 of the contract. ^ ^ 

As stated by Willos, J., in tbo above judgment in Bhmers Case 

{ante, i"). 381), it v^as formerly doubted ^^•bctbcr tlio common law 

liability of railway companies as carriers extended to live stock 

conveyed by them. (Seo For/.-, i/y. Co. v. Crisp aiai rhompron, 

23 L. J. C. P. 125 ; Harrison v. L. B. 6. C. Bp- Co., 31 L. J. 

Q. B. 113; 2 B. & S. 122.) ^ 

In AIcManus v. Lane. 4' ^//* ^^ 7 ’ 

Maidin, B., in delivering tbe judgment of tlio Court (Martin, 

Channell, and BramwoU, BB.), said: “Wo are able to decido 
this case without referring to tbo second point made by the defen- 
dants, namely, tbo alleged distinction beU'ecn the liability of 
cari’iers as to the conveyance of horses and live stock, and ordinary 
goods ; but should tbo question ever arise, wc think tbo ^observa- 
tion which fell from Baron Parke in Carr v. Lane. I ork. Bp. 
Co. (21 L. J. Ex. 203 ; 7 Ex. 707), is entitled to much consklmn- 
tion.” Tbo observation of Baron Parke will bo found anle, p. 3Go, 
In a case decided in the Court of Session in 1870, tbe^ Lord 
Justice Clerk (Moncreiff) said : “ I do not think that in tbo 
caniago of live animals a railway company aro insurers to tho 
extenrtbat, if the animal die in the course of the transit, tho value 
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01 loss must fall on them. I think that, as a general proposition, 
cannot he maintained. There may he presumptions in a particular 
case, thi'O’v^ing the of proof of the cause of death on the one 
side or the other ; hut I do not think that the general proposition 
is well fonmlcd.'’ {F(t.don v. North Brifkh By. Co.y 9 Sess. Ca. 
(3rd Scr.) 50.) 

A horse fastened in the usual way in a railway horse-hox 
struggled through the feeding-window (about twenty-five indies 
square) into the adjoining compartmentj and was thereby injured. 
The Court of Session held that the accident was not of a kind that 
the railway company were hound to have foreseen and to have 
provided against, and that they were not liable in damages. 
{Bf(hto}i V. Cotedooian By. Co.^ 5 Sess. Ca. (4th Ser.) 671.) 

A shipowner has been held not Uahle for the loss of a horse 
caused partly by the excepted cause of a stonn, and partly by the 
inherent fright of the animal excited by the storm. {Nnycnt v. 

Soitfh^ Ai't. 47.) 

In an action against a railway comj>any for injuiies to cattle 
proved to have been safely placed in their tniek, but found to bo 
injured on aiTival at their destination, the burden of proving 
negligence is on the plaintiff, i^Sioifh Y. MkUcnid By. Co.y 
L. T. 813.) 

The following are decisions in the Courts of the United States 
as to the conveyance of animals by railway. A railway company, 
in the absence of special contract, assumes the same hahility m 
transporting live stock as in transporting any other merchandise, 
except so far as the viciousness or um'uliness of paiticular animals, 
or their liabilit}^ to disease, &o., may interfere with the transporta- 
tion of them ; and a railway comjDany may lirmt then liability for 
live stock transported by them, but may not exempt themselves 
from liabihty for their o^yn negligence. {McCoy V. N. 4* 

By. Co., 44 Iowa, 424.) 

Uailway companies are not liable as common carriers in regard 
to live stock, but only bound to use reasonable care and dihgence. 
{Balicr V. Louisville, ^c. By. Co.y 10 Lea, (Tenn.) 304.) 

If a horse, while being carried in a train, sustains an injury, not 
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from any fault of tlio servants of the railwily company, hut Iroin 


its own viciousness or restlessness, the company as n enmraon 
carrier is not responsible. {I/liiioi^ Central />//. Co. Itichfoid, 

13 111. App. 251 : and see cases in Angell, pp. 201—206.) 

Failure to bed a car intended for the transportation of live stock 
is not prinvi facie negligence on the part of the railway company. 

Where the consignor of cattle contracts to supervise tho loading 
of his cattle, and accepts a car not provided with bedding, he is 
precluded from asserting a liability on the part of the railway 
company for injiuies caused by a failure to bed tlio cai. {Eud 

Z J., r. i- R,. a. V. T5 .vk. 596 i 91 A. A E. 

R.y. Ca. 437.) 

288 . In order to render tlic railway eoinpany 
liable, the animals must be duly delivered to them or 
to someone entrusted by them to receive them. (See 
ante, Art. 163.) Sucb delivery must bo in conformity 
with the known course of the railway company’s busi- 
ness, or it will not bind them. {^Um v. Gt. N. B;/. Co., 
14 C. B. 047.) 

In that case the owner of cattle, in defiance of what he knew to 
be the course of business of a railway company, permitted the 
cattle to bo delivered to a servant of tho company at one of their 
stations, without getting an acknowledgment from the proper 
officer that tho cattle had been received for the purpose of being 
carried, and it was hold that the company wore not responsible for 

tlie non- delivery of tlie cattle. 

389 . A railway company arc bound to provide trucks 
that arc reasonably sufficient for the conveyance of cattle 
under the ordinary incidents of a railway jouimcj. 
(Amies V. Stevens, 1 Str. 128; Btoivcr v. G. IF. It//. Co., 

L. R. 7 C. P. 655 ; 41 L. J. C. P. 268.) 

In the latter case Willes, J., said, “but their liability in this re- 
spect c.\tends no further ” than the obligation stated in this Article. 


M. 
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In Atnies v. Stevens it was said “ No caia’ier is obliged to have a 
new carriage for every journey. It is sufficient if he provides one 
which w ithout any extraordinary accident will jirobably perform 
the journey.” As to the liability of a railway company for loss 
or damage haj^pening from any defect in the vehicle, see ante^ 


Art. 17S. 

See Taficrmt v. Naiioned Sfeanishij) Co. (12 Q. B. D. 297 ; 53 
L. J. Q. B. 332) as to the obligation to provide a reasonably fit 
sliip. 

In Cldtppeiahde v. Lane, York. Ry. Co. (21 L. J. Q. B. 22) 
tlie plaintiff saw his cattle put into a truck, Dming the journey 
some of the cattle got alarmed and broke out of the truck and were 
injured. The truck was so defectively constructed as to be unfit 
and unsafe for the conveyance of cattle. It Avas held that there 
Avas no implied stipulation that the truck should be fit for the con- 
A'ej’ance of cattle. Erie, J., said, “ I take it that the carriage Avas 
fit for the journey and fit for the Aveight, and that the damage has 
entirely arisen from the freight being’ liA'ing animals, who made an 
effort to escape and so injured themselA'es. This seems to me to be a 
risk for Avhich the company peculiarly said that they would not be 


responsible.” 

In Pratt a*. Ogdenshurg Pij. Co. (102 Mass. 5o<), it was held 
that the fact that a person deli A’e ring horses to a railAvay company 
for transportation accepted a defectiA’^e car, knoAving it to be defec- 
tive, did not exempt the railway company from liability for a loss 
occasioned by the defect, without proof of a contract on his part to 
assume the risk of such defect. 

In Haickins v. G, W. By. Co. (17 Mich. 57) the OAvner of 
animals assumed “all risks of loss, injury, damage, and other con- 
tingencies in loading, unloading, conveyance, and otherwise. It 
AA^as held that this did not include an injury caused by the bottom 
of the car, in AA’'hich the animals were, dropi>iug out, and that the 
carrier Avas hable. 


290 . A railway company 


as carriers of cattle are 
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only bound to cany in a reasonable time under ouli- 
naiy circumstances (anic, Arts. 195 198), and aie 

not' bound to use extraordinary efforts or incur extra 
expense in order to surmount obstructions caused liy 
tlie act of God; as a fall of snow. {Uruhhn v. G. A. 
7?y. Co., 28 L. J. Ex. 51. See unlc, Chap. \ ., and Arts. 

m, 176.) 

Pollock, 0. B., in delivering judgment in tkat case, said . Pin 
question was substantially left to tlie jury wbetber, under all tlio 
circumstances, the detention of tliese cattle was the result of t le 
snow, or was owing to the negligence or supincncss of the eem- 
pany’s servants. The jury have found upon that question in 
favour of the defendants, and rightly. There is a distinction 
between trains for passengers and for goods or cattle. The owners 
of goods or cattle have no right to complain that extraordmaiy 
elfo^ts which arc made to forward passengers arc not used to 
forward cattle or goods. The rates of carriage arc dilferent, and 
the cattle or goods sent by goods trains pay at a lower rate than 
they would if sent by passenger trains. Tho contract entered into 
was to carry the cattle to Nottingham without delay, and in a 
reasonable time under ordinary circumstancos. If a snow-storm 
oceurs which makes it impossible to carry tho cattle, except by 
extraordinary efforts, involving additional expense, tho company 
are not bound to uso such means and to incur such expense. 

If the company only profess to run trains for a certain class of 
traffic at stated intervals, it will bo within a reasonable time if 
they carry in due conrso according to their profession. Where a 
company received cattlo for conveyance, and it did not appear 
that there were any ordinary cattle trains on tho line, it was held 
to bo properly left to the jury to say what was a reasonable lime 
within which to convey tho cattlo, and therefore whether tho 
company were bound to send them by a special train. {Dvuohoc v. 
L. if N. ir. lly. Co., 15 W. 11. 792.) As to the usual custom of 
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a railway company to give a preference to the carriage of live 
stock when imahle to take both goods and cattle, see note to 
Ai’t. 156. 

A falling off in condition of cattle in consequence of delay in 
delivery, and from want of food and Avater, amounts to an 
“injiuy'’ Avithin the meaning of sect. 7 of the Hallway and 
Canal Traffic Act, 1854. {AJhhnj v. G\ IF. 11 if. Co.y 34 L. J. 
Q. B. 5.) 

291 . The precise degree of care wliicli it is the 
duty of a raihvay coiiii)any, as carriers, to use in de- 
livering* animals entrusted to them, must depend upon 
and vary witli tlie nature and condition of tlie animals 
carried, and the ever- varying* circumstances under 
which the dcliAmry takes place. Some animals require 
much more care and management than others, accord- 
ing to their nature, liahits, and conditions. {Per 
Blackburn and Lush, JJ., in OiU v. Man. Shefi. 
Line. Eh. Co., L. R. 8 Q. B. 186 ; 42 L. J. Q. B. 89.) 

“ The line of conduct which the carrier should propose to himself 
is that AAkich a prudent owner woidd adopt if he were in the 
carrier’s place, and had to deal AA*ith the animals under the circum- 
stances and subject to the condition in AA^hich the carrier is placed, 
and under AA'hich he is called on to act.” {Ibid.) 

The facts of that case are as follows : — The plaintiff, having bought 
a coAv in the market, booked it at Doncaster to be canded by rail to 
Sheffield, where he resided, he and his man traA'elling as passen- 
gers by the same train. The train arrwed at Sheffield between 
six and seven in the eA'ening of the same day, and the cattle trucks 
were drawn up to their proper place, by the side of the cattle- 
yard. The plaintiff, who had to go to the office and sign a receipt 
for the COAV before he was permitted to take her aAvay, told the 
porter not to let the cow out of the truck till he came back. On 
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Ills return from tlio office he ohserved that tho porter was uu- 
fastening tlie truck. Uo called out to him, “ Don’t let tho cow - 
out; if you do she’ll go slap at you.” Tho porter answered, 

“ She’ll ho all right when she gets out ; close the gate,’ and pro- 
ceeded to unbolt the door. The plaintiff thereupon left the yard, 
saying, “ If you do that I shall go outside.” Tho cow, being let 
out, began to run about the yard, and towards a spot whence sho 
might have got on to tho line. Being driven Iraek by some persons 
who were there, she ran up to a pig pen at the other end of t o 
yard, and leaped over the rails of the pen on to the line, where sho 

was run over and killed by a passing train. 

Lush, J., in delivering tho judgment of himself and Blackburn, 

J., said ; “ The fair inference from these facts is, we think, that 
the cow was, while in the truck, in so excited a state as to make it 
dangerous to let her out until preparations had been made for 
seeming her, and taking her away in safety, which is what I infer 
the plaintiff intended to do ; and that the warning given to tho 
porter, though it intimated only danger to himself as tho conse- 
quence of liberating tho cow at that moment, must or ought to 
have conveyed to his mind that other mischief might happen if the 
animal were then set at large. It was contended for the defen- 
dants that there was no evidence of negligence, and that at all 
events tho company were exonerated from liability by virtue of 
the conditions printed on the cattle ticket, and by which, no doubt, 
the plaintiff was bound. Tho condition relied on is in these 

terms : ‘ The Company give notice that they convev hoises, 

cattle, sheep, pigs, and other live stock in waggons, subject to the 

following conditions : ^ , 

“ ‘ First. That they will not he responsible for an}" loss or mjui} 

to any horse, cattle, sheep, or other animal in the receiving, te- 

warding, or delivering, if such damage be occasioned by tho kick- 

ine’, plunging, or rcstivencss of the animal. 

It cannot, we think, be contended that this condition dispenses 

with the use of reasonable care on tho part of the company in the 

receiving, carrying, and delivering cattle, any more than the excep- 
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tion of perils of the sea in a bill of lading relieves a sbipovner 
from ilic obligation to navigate vitb ordinary skill and care, The 
exception goes to limit the liabilitj', not the duty. It is the duty of 
the carrier to do vhat he can by reasonable skill and care to avoid 
all perils, including the excepted perils. If, notwithstanding such 
skill and care, damage does occur from these perils, he is released 
from liability ; but if his negligence has brought on the peril, the 
damage is attributable to his breach of duty, and the exception 
does not aid him. See v. Clark (26 L. J. C. P. 167 ; 2 

C, I). (N. S.) 1'56). ... If it had appeared in this case that the 
exigencies of business required the porter to discharge the cattle 
trucks immediately, or that the plaintiff meant to put upon the 
company the charge of his cow, or to require the use of the truck 
for an unreasonable time, the case would have borne a different 
complexion ; but we infer that all which tlie plaintiff wanted was 
time to enable him either to soothe and quiet the cow, so that he 
might drive her home, or to secure her, and so prevent her doing 
mischief either to herself or to persons who might come in her way, 


and that the porter could, without loss or inconvenience to the 
conq)any or an}' other person, have kept the cow in the truck for 
that reasonable time. This, we think, he was therefore bound to 
do, and that as the mischief was attributable to his letting her at 
large, the defendants are liable to pay the statutory value of tne 
cow, lb IF 


292. It is the duty of a railway company to keep 
their station in a safe and proper state, and to deliver 
the cattle in a fit and proper place. {Booth v. Bf, E. 

Co., L. R. 2 Ex. 173 ; 36 L. J. Ex. 83.) 

In that case it was held that a railway company cannot relieve 
themselves from this common law duty by inserting conditions in a 
special contract for the carriage of cattle. The conditions in that 
case are set out ante, p. 161. 

In BoherU v. G, W. By. Co. (27 L. J. C, P. 266), it was held 


THE CAIlItlAOE OF AHIMALS BY n.lf/.II.n. 


391 


tliat there is no specific obligation on a railway company carrying 
live stock to provide fences or guards at the station wliero the 
animals are unloaded, so as to ensure their not straying on t lo 

The question whether such precautions are reasonable and 
proper is one for a jury upon the question of negligence. {Uooth 

V. N, E. By. Co., foqmi.) 

Cattle belonging to the plaintiff were driven at night along an 
occupation road, which crossed a branch line of the defendants^ 
railway on a level. As they were passing over the crossing they 
became frightened owing to a number of trucks being shunted by 
the defendants in a negligent manner, and part of them escaped 
from the control of their drivers. These were, on the following 
morning, found dead or dying on the mam line of the defendants 
railway, which they reached owing to defects in the fence of an 
orchard and garden adjoining the railway. It was held that, as 
defendants had been guilty of negligence which caused the drovers 
to lose control over the cattle and caused the cattle to become 
infuriated, it was no answer that if the fence of the garden had 
■ not heeii defective the accident would not have happened ; and that 
consequently the damages were not too remote. {Soecdxj v. Lnnc. 
and York. By. Co., 1 Q. B. D. 42 ; 4-3 L. J. Q. B. (App.) 1.) 

293 . The responsibility of a railway company as 
carrier.s of cattle j docs not terminate until the ou nci 
or consignee, by watchfulness, had, or might have 
had, an opportunity to remove his cattle. (Kcdheld 
on Kail ways j Ehcplicrd v. Bristol Exeter By. to..^ 

L. E. 3 Ex. 189 ; 37 L. J. Ex. 113.) 

Many questions of great nicety have arisen as to whether a rail- 
way compan 3 ^ have delivered the cattle either actually or con- 

strxictivcly * 

la the case of Wise v. G. W. Ry. Co. (23 L. J . Ex. 2-58 ; 1 
H. & N. 63), it was assumed to be the duty of the sender or the 
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contlguee of tlie animals to provide for tlio reception of the cattle 
on flieir arrival at the station to vhich the railv*aj company under- 
took to cany tliem, and that the railway company were therefore 
not liable for damage to cattle occasioned by there being no one to 
receive them on their arrival. It is submitted that this case is in 
conilict with the general principles applicable to canaers. (See 
Art. 20C.) 

In that case a horse was delivered to the Great Western Railway 
Company at N. to be conveyed to W. for the plaintiff. The 
2 ’>erson who delivered the horse signed the following document ; — 

“ Great Western Railway. 0.45 train. March 31, 1885. New- 
biiiy to Windsor. Mr. Wise, of Eton, paid for one horse 12s. M. 
Notice. — The directors will not be answerable for damage done to 
any horses conveyed hy this railway. I agree to abide by the 
above notice. W. T. Johnson.” 

The horse readied the station at W. safely, but the company’s 
servants there either forgot or did not notice that the horSe had 
airivcd, and on the plaintiff calling for it the next day it was 
discovered in a horse-box on a siding, and found to have sustained 
serious injuries from cold and from remaining in a confined posi- 
tion all night. It was held that the railway company was pro- 
tected from liability under the Railwa}' and Canal Traffic Act, 

1854, s. 7, by the signed contract. 

It seems that independently of such contract the railway 
company would not have been responsible, the injury having been 
the result of the plaintiff not being ready to receive the horse on 
its arrival at W. The counsel for the plaintiff contended that 
the horse, not having been met at the station, ought to have been 
sent by the railway company to a livery stable. Whereupon 
Bramwell, B., said, “ The duty to send the horse to a livery stable can 

? 7 y 

hardlj’' be put as a legal proposition. Suppose, instead of doing 
that, a porter was told to hold the horse for an hour or two, there 
would be no breach of duty. A more simple proposition for the 
plaintiff to m'ge is, that it was the duty of the compan}^ to take 
care that the horse was not injured ; for instance, that they had no 
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to turn it loose.'’ rolloek, C. B., m clelivciing t lo ]u g- 
mout of tlio Court, said : “ On referring to the facts of tins case, 
there can be no doubt whatever that the person who had hired le 
horse was himself the real cause of all the nuschief. e rai wa) 
company, to a certain extent, have been blameable, but the real 
person who produced the mischief was the sender ot tlie lioiso, uho 
Lt him without any letter intimating that he was coming and 
without any groom or person to attend him during the paunej , 
and one of tho witnesses stated that it was the usual and proper 
course for an intimation to be given and for somebody to come and 
meet the horse at the end ot tho journey. If that had been done, 
the horse would have been taken care of ; therefore, it appears o 
us to bo an attempt to throw upon the railway company (u- o aie 
certainly not free from blame in one seiiscj that which i^al y was 
occasioned by the person who sent tho horse. But wo think that 
the mischief was within the notice, and that the horse being 
accepted under a special contract, the railway company was not 
liable for any damage that might be done to him while remaining 
at the station till somebody came for him or made an application 
for him. This must be considered as part ot the risk of sending 
him from one place to another.” See the following Article. 

Wlierc tho plaintiff delivered cattle, carriage prepaid, to tlio 
defendant railway company for carriage on the terims of signed 
conditions, whereby, in consideration of an alternative reduced rate 
it was ae-reed that the company were “ not to be liable m respee 
of any loss or detention of or injury to the said animals, or any ot 
them, in the receiving, forwarding, or delivery thereof, except upon 
proof that such loss, detention, or injury, arose from the wilful 
;:°conduct of flic company or its servants”; the cattle were 
carried • but, on application made for them by the plaintiff, the 
defendants, in conscquenco of their clerk having negligently 
omitted to enter the cattle on the consignment note as “ carnage 
paid,” refused to deliver them, and alleged that tlio carriage was 
not paid. The cattle were kept exposed to the weatlier until t lo 
next day, when, the mistake having been ascertained, they were 
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Art.^93.* They were damaged hy the exposure. In an action 

for damages by reason of wrongful detention and negligence, it 
.was held that the withholding of the cattle, under a groundless 
claim to retain them, at the end of the transit, was not “deten- 
tion within tlie conditions, and the company were therefore 

liable. (Gonhn v. G, JW Ihj, Co., 8 Q. B. D. 44; 51 L. J. 
Q. B. D. 58.) 

Gio^e J., in delivering judgment, said: “It was not necessary to 
dot ei mine the rpiestion of ‘■wilful misconduct.’ Mere honest for- 
getfulness could not, I think, be construed to be ^"v^dlful miscon- 
duct. Loj:)e3, J ., said, “Upon the facts there appears to have 
been a refusal by the company’s servants to deliver cattle to the 
consignee at a time when the latter had an absolute right to them. 
The refusal to deliver was unjustifiable. It Avas competent to the 
comjiany to haA’e at once made inquiry as to the pajunent of the 
carriage of the cattle. They did not do so, but kept the cattle; 
and this, I think, amounted to Avilful misconduct.” 

In Jar/nau v. G, Ry. Co, (22 W. R. 73), which was an 
action for injury done to cattle by negligent detention, the con- 
tract AA'as to carry at owner’s risk, with the condition as to Avilful 
misconduct on the part of the companj^’s servants. Blackbrnm, J., 
said, “If the railway company, having had distinct notice that the 
running of their trains AA'as very dangerous indeed, owing to the 
badness of the points, and they Avere to continue to run theii* trains 
Avithout the slightest attempt to put the matter light, that, I should 
say, AA'ould be clearly Avilful misconduct.” 

As to AA'here the consignee of live stock, with the assent of the 
railAvay comjAany, is engaged for the conA^enienee of both parties in 
taldng deliveiy in a particular way, and while so engaged is injured 
by the negligence of the company’s servants, see Art. 211. 


294 . A railAA'ay company at the end of the journey 
may put a horse into a liA'eiy stable if no person come 
to fetch him from the station, and the raihvay company 
may recover the Ih^ery charges from the consignee. 
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(G. aY. By. Co. V. SivaffieUl, L. R. 0 Ex. lo2 ; i.. J. Art. 294 . 

Ex. 89.) 

In that case the defendant sent a liorso by radway directed to 

bimself at S. Station. On arrival of the horse at 

night there was no one to meet it, and the railway coin lanv , h. 

no accommodation at the station, sent the horse to a hvory stWe. 

The defendant’s servant soon after arn\ ed am i unauL i ^ j. 

he was referred to the livery stable keeper who retused to deU 
the horse except on payment of charges, which were 
reasonable. On the next day the defendant came and dem nded 
the horse and the station-master offered to pay the charges and 
let the defendant take away the horse; but the 

and went away without the horse which remamod at ^ y 

stable Tho railway company afterwards otfered to hhre 

horse to the defendant at S. without payment of -Y; 7'"’ ^^d 
tho defendant refused to receive it unless delivered at Ins aim . 

,,dth payment of a sum of money for his expenses and loss of time 
Some months after, tho railway company panl too hvory stable 
keeper his charges and sent tho horse to the delomlaut who lecenti 
it In an action brought to recover the amount ot the chaige^ 1 
,^.as held that the railway company acted reasonably m putting the 
horse in the livery stable, and that tho defendant, having re u d 
to take tho horse, was liable to the railway company for all 

llvcrv charges which they had paid. , , , t 

rollock, lb. in delivering judgment, said i “I do not know of 

any decision of English law by which an ordinary carrier ot goods 

by land has been held entitled to recover this sort of ehai go again 

tiic consignee or consignor ; but in my opinion he is. 

It has been held in America that a railway eompanj as 
common carrier of cattle, performs its duty when it lias unloaded 
the cattle at their place of destination, and that the company are 
hound neither to deliver them at the residence ot the eonsigiiec noi 

to give him notice of their arrival. (C7„V«i/a " 

Co. V. 
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THE OBLIGATIONS OF A RAILWAY COMPANY WITH REFERENCE 
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295. A railway company, in virtue of the piiNatc 
Act under which they arc incorporated, arc bound to 
carry free of charge, and at their own ri^k, a pas- 
senger’s ordinary luggage within the prescribed weight 

properly packed. {Mitmler v. <S'. E. E;/. Co.. '>< L. • • 

C. P. 308; 4 C. B. (N. S.) 07G.) 

A railway company are not hound to carry mcrchandiso delivered 

to them by a passenger as his personal luggage. (!seo po' , 

Art. 298.) nr * ^ • 

In Jhin.'iter v. S. E. A//. Co. (^ojmi), Cockhurn, C. J ., sau 

“ Tho plaintiff having sufficiently tied together the articles in 

question desired that they should be labelled, ami earned with 

the rest of the passenger’s luggage. It seems that the rai 'vay 

porter, having communicated with the station master, dec me 

to label the articles and put them in tho luggage- van. ihe 

Act of Pai'llament renders it imperative on tho company to 

carry a certain weight of passenger’s luggage. It enables t le 

company also to make regulations, and by one of Uiose the company 

say that they will not be responsible for any article of passengers 

luo-’o-aee that is not marked with their label and properly addressed. 

The° plaintiff knowing this, and that responsibility would fall on 

the company if the articles were labelled, calls on them to label the 

articles. This they refuse to do. It is impossible not to see that 

the question was,\vhether the company by so refusing to label 

could divest themselves of tho common law liability which attached 

to them as earners. It appears that the company sought to relievo 

themselves from such liability, first, by requiring all luggage to be 

labelled, and then by giving directions to their servants not to 

label articles of this description. This Is what occurred, ihe 

plaintiff desires the parcel to be labelled ; the porter will no do 

so, nor will the station master; he says, if it is to go 'll!, it 

must o-o in the same carriago with tho plaintiff; the plaintiff 

objects to this, on tho ground that tho company aro thereby 

endeavouring to relieve themselves from their liability as common 
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carriers. This being the struggle between the two parties, the 
porter threatens to take it to the lost luggage office, unless the 
plaintitr will consent to take it with him in the carriage. The 
pilaintitf sa^'s, ‘\ou may put it where you please, hut I will not 
take charge of it ; ’ upon Avhich it is left on the platfonn, and the 
porter takes it to the lost luggage office. I think the porter w*as 
not justified in doing so, and that the com 2 )any are responsible for 
his acts. The plaintiff did nothing to prevent the company from 
putting the parcel in the carriage in which he was, or in any other 
part of tlie train. All he said was that if the}" put it in the 
carriage with him, the}' were not to construe that as a consent on 
his part to their not being responsible for it. There w'os nothing, 
therefore, to relieve the company from their liability as common 
carriers, and, consequently, the act of their porter in taking the 
parcel to the lost luggage office was a wrongful act, for which they 
are liable, whether it be on the count in trover, or on the special 


count for refusing to carry. Supposing, however, the company 
were justified in refusing to carry, they were justified in taking 
the parcel to the lost luggage office.” 

The London and North TLestern Railway Company’s Act of 


1846 enacts as follows : — 

“ Every passenger travelling upon the railw'ay in a first class 
carriage may talce with him his ordinary luggage not exceeding 
112 lbs. in w'eight, and every passenger travelling in a second class 
carriage may take wdth him his ordinary luggage not exceeding 
60 lbs. in weight, and every passenger travelling in a third class 
carriage may take with liim his ordinary luggage not exceeding 
40 lbs. in weight, without any charge being made for the carriage. 

There is a similar clause in the Great T\’"estern Railway Com- 
pany’s Act of 1847, and in the Great Noidhem Railway Company s 
Act of ISbO. 

The Great Eastern Railway Company’s Act of 1862, and 
London, Brighton, and South Coast Railway Company s Act of 
1863, both allow 120 lbs. to first class passengers, 100 lbs. to 


second, and 60 lbs. to third class. 
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1 ti’nin 13 entitled to tuke ch. XVII. 

Eacli passenger by a parliamentai) tia , v Art. 295. 

with him 50 lbs. ^veigbt of luggage, “ not being mercbandi.^o or 

otbev articles carried for hire or vrofit’' without extra charge. 

(The Cheap Trains Aet, 1844, i & 8 1 ict. c. 8-1, s. 0.) 
enables a husband and wife to take IM lbs. of luggage between 
them, though the personal effects of one of them inai not txceei 
a few pounds. {G. K. Un- Co. v. Sl„i,hc,;l, 'il 14. J. Ex. 28(i.) 

The Act 5 & 0 Viet. c. 55, first gave the Crown the riga 
to transmit military stores and baggage bt' railway, but made no 
provision as to the price. This was mnended by 7 & 8 \ ict. c. .so. 

These Acts are now repealed by 40 & 4. \ ict. e. -j4. 

An officer on duty is entitled to take with him IT-' lbs. ot 
“personal luggage” without extra charge, and a soldier, &c., on 
duty 5C lbs. (40 & 47 Viet. c. 34, s. 0 ; see jmi, p. 44U.) 

Althou-h the special Acts of rallwaj- companies provide that 
without extra charge it shall bo lawful for every passenger by 
railway to take with him ordinary luggage, yet a railway company 
may ran excursion trains for passengers only, without luggage. 

/-r. r r.i Pn T. J C i’ 21 i; yxjs/, Art. 3Ui.) 

V. i \ . L. hy, to,, I-j. j . v.. x . - ^ , / / 

It will be noticed tlie railway companies liavo taken care in thoir 

special Acts expressly to limit tlie riglit of tbo passenger to 
“ ordinal')' ’’ luggage, wliicb must bo taken to mean tlic pt i»ona 

luo'gage of the traveller. (Pe-s;/, Arts. 29G, 29^ .) 

Where a railway company carried troops and their baggage, in 

lu™ uude, . ..iu« Iw ,d.U ,1„ , .vLd.L 1 «,- 

Tided for the duo supply of suitable goods waggons, and for speci-al 
tnins when required, and eontaliied the following clause : “ Tho 
bag-a.'e shall remain in charge of a guard provided by the troops, 
thelompany accepting no responsibility,”— it was held that tins 
clause did not exempt the company from rcsponsibihtx' for damage 
caused by their own negligence. (Mn-Go v. 67. /mdVm Pen. ff>y. 

Co., 37 L. J. Ex. 27.) , • 

In the recent special Acts ot Tramway Companies the follouang 

section has been inserted as to the conveyance of passengcis 
luggage : — 

“Every passenger travelling upon tho tramwais may take with 
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liim his personal luggage not exceeding 28 lbs. in weight without 
any charge being made for the carriage thereof, provided that such 
luggage be carried by hand and at the responsibility of the pas- 
senger, and shall not occupy any part of the seat, nor be of a form 
or description to annoy or inconvenience other passengers.” 

"Where a railwaj" company are justified in refusing to cany a 
package, they may lawfully take it, if left on their premises, to 
the lost jiroperty office, and charge theii' regular fee upon re- 
delivery. [Mim.sftr V. S, E, Pi>f. Co., ante, p. 397.) 

“ From the usual course of business of common carriers, when 
they carry a passenger, a contract is implied to carry also his 
luggage. They are presumed to be compensated in the fare for 
his transportation, and I can very well believe, well compensated, 
because the amount of travel is greatly increased by the comfort 
and conveniouco of carrjuug luggage, and would be lessened, if, 
for liis luggage, a passenger was required to jiay freight. It is 
curious to remark that the law takes more care of a man’s luggage 
than it does of his life and limbs ; for the former, the earner is 
liable as insurer against loss, except by the act of God and the 
public enemies ; for the safety of the latter, he is bound only to 
extraordinar}^ care and diligence.” {Per Nisbett, J., in Dibble v. 
Broun, 12 Geo. 217.) 


296. A railway company are common earners 
of passengers’ personal luggagOj which, under the 
statute under Avhicli they are incorporated, they 
are bound to carry free of cliarge. (^Macroiv v. 

a. IF Ay Co., L. R. C Q. B. 612; 40 L. J. Q. B- 
300; Cohen y. >S' E. Rij. Co., 2 Ex. D. 253; 46 L. J. 
Ex. 417.) This absolute liability may be modified 


where the passenger himself takes charg'e of his 
luggage in such a manner as to raise an implied 
condition that he shall himself take reasonable care. 

(7h% V. G. W. JBj. Co., L. R. 6 C. P. 44; 40 L. J. 
C. P, 9 ; Art. 304.) But unless such a condition 
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can be implied from the circumstances of the case, tlicir 
general liability as insurers will continue. {IHc/iarJs " 

w L. B. cy S. 0. Ji;/. Co., 7 C. B. 839 ; Ze Cmlcur v. 

L. y /S'. 17. Bj. Co., L. n. 1 Q. B. 54; 35 L. J. 

Q. B. 40.) 

TliG "WtHTcinty or proniisc of n rnilwiix couiptxn^ <. 1 ^ 
common carriers of tlie safet}^ of a passciigci > pei- 
sonal lug'g'ag'C is cpialified by the cxccptcd ii>k^ imi 
dent to the contract of a common carrier. (As to 
Avliat these risks are, see ante, Chapters V. and XI.) 

A railway company are not responsible as common 
carriers for lii^'^*'a^’C other than the personal big gage 
of the passengerj and not packed so as to make its 
nature obvious. {G. N. By. Co. v. Shnplicrd, po-s/, Art. 

298.) 

The propositions stated in this Article must now he taken to he 
the law, although there are some dicta to the cfEoct that railway 
companies are not insurers of a passenger’s personal luggage. tSee 
per Pollock, C. B., in Steirart v. L. y B. W. Ibj. Co., 33 L. J. Ex. 

199 ; and per Willes, J., in Tol/ei/ v. G. IF. Bi/. Co., L. Pi. G 

C. P. 51.) 

“ It was contended in argument that a contract to carry pasbon- 
gers’ luggage was not a contract for the carriage of goods by a 
common carrier. Cases were cited in which that very learned 
Judge, Lord Holt, seemed to think that a coaclimaii who carried 
some luggage for a passenger in a coach was a mere gratuitous 
bailee, and was not only not liable as a carrier, but not even to 
take tliat degree of care which a bailee for hire must take. That 
was attempted to be explained, and I think probably correctly, by 
the particular modes of carriage which prevailed in Lord Holt s 
time, and of which wo have but little knowledge. However that 
may be, I cannot have the least doubt that, when a passengei pa^s 
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Ch. XVII. a certain sum for tbo conveyance of himself and his luggage, his 
Art. 296. is earned for reward just as much as if it had been sent 

a goods train. A^Hien the passenger has paid his fare ho is 
entitled to have his luggage conveyed as well as himself, and 
altliough you may not be able to say how mueli of that fare is for 
the conveyance of the passenger and how much for the luggage, it 
docs seem absurd to say that the company are gratuitous bailees ; 
and since they are not so, the^^ are necessarily liable for the loss of 
the lujrnajje by the carelessness of their servants. It is not neces- 
sary to determine whether they are liable as common carriers, 
though upon the authorities cited before us I think they are, but 
whether that is so or not they are liable for loss by negligence.” 
{Per Mcllish, L. J., in Cohen v. /S'. E. Py. Co., ante, p. 400.) 

TIlo imj^ossibility of travelling without the accompaniment of 
a certain cpiantity of luggage for the personal comfort and con- 
venience of the traveller has led from the earliest times to the 


practice on the part of carriers of passengers for hire of carrying 
as a matter of course a reasonable amount of luggage for the 
accommodation of the passenger, and of considering the remunera- 
tion for the carriage of such luggage as comprehended in the fare 
paid for the conveyance of the passenger. Under the older system 
of travelling by stage coaches, canal boats, or other vessels, the 
amount of luggage to be thus carried free of charge was commonly 
made part of the contract by express stipulation or notice from the 
carrier. Untler the modern system of railway conveyance, it is 
fixed and regulated by the various Acts of Parliament under ^vhich 
railways have been established. The provision fixing the amount 
of luggage which the traveller shall ho entitled to take with him 
free of charge has a twofold object, first, that of insuring to the 
traveller the conveyance of a reasonable amount of luggage , 
secondly, that of protecting the carrier from all dispute as to the 
amount of luggage which the passenger may claim to have canied, 
as well as entitling the former to a proper remuneration for the 
carriage of luggage in excess of the quantity thus fixed by statute. 
Besides thus fixing the quantum of luggage which the passenger 
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sliall bo entitled to have carried free of charge, the Eaihvay Ads CK XTO. 
have, in conformity n-ith the practice of carriers under the old 
system, taken care exprcsslj'- to limit the right of the passcngci to 
ordinary luggage, which must ho taken to mean tho personal 
luggage of the traveller. Tho conveyance of the personal luggage 
oHho°travellcr being obviously for his convenience, and therefore 
accessory, as it were, to his conveyance, it may bo thought that 
the liability of tho carrier in respect of tho safe conveyanee of 
passengers' luggage should have been co-extensi\ e onl\ ith the 
liability in respect of the safety of the passenger. Tho law, how- 
ever, is now too firmly settled to admit of being shaken, that the 
liability of common carriers in respect of articles carried as passen- 
gers’ luggage is that of carriers of goods as distinguished from 
that of carriers of passengers, unless indeed where the passcngei 
himself takes tho personal charge of them, as ni Tuth ij v. <!. M . 

Ry. Co. (40 L. J. C. r. 90), ill which case other considerations 

occur.” {Per Cockburn, C. J., in Mucrow v. (i. 11'. Ry. Co., rmte, 

p. 400.) 

Where a railway company made a byo-law to the oltoet that 
they “ would not be responsible for the care of luggage, iiulcssS 
boohed and paid for,'’ it was held that the bj^e-law was null and 
void. {WiUiams v. G. W. Ihj. Co., 10 Ex. 115 ; 2foii.hr v. .S'. L\ 

7?y. Co., 4 C. B. (N. S.) 098 ; G. TTv Hf/. Co. v. Goodmao, 21 

L. J- C.’P. 107.) . 

The loss of the luggage will not entitle the passenger to lescind 
the contract and recover back the fare. [Ibchanh v. L. L. S. C. 

Ry. Co., 7 C. B. 839.) 


297 . Wlmtcvcr the passenger takes with liim for 
liis personal use or convcnioucc, according to tho 
habits or Avants of the particular class to Avluch ho 
bclongSj either Avith reference to the immediate neces- 
sitic.s or to the ultimate purpose of the journey, is con- 
sidered to be personal luggage. {Mucrow v. G. W. 


j> I) 


404 


THE LAW OF CABPilERS, 


Ch. XVII. 
Art. 297. 


Co.y L. E. G Q. B. G18 ; 40 L. J. Q. B. 300.) 

Personal luggage does not extend to any articles 
carried for the purposes of liirc or profit, even though 
such articles v'ould otherwise fall within the term 
^•ordinary” or ‘^personal’’ luggage. (Per Lush, J., 
in Iliiihton v. Midland P//. Co.^ L. R. 4 Q. B. 366 ; 38 
L. J. Q. B, 213 ; and per Parke, B., in Shcjdierd v. G. 
K. Up, Co,y 21 L. J. Ex. 28G.) 


Under the term ‘ luggage ^ may be comprised his clothing and 
evoio'thing required for his personal convenience, and perhaps even 
a small present, had he had such with him, or a book on the 
journey might also be included in that term ; but they were cer- 
tainly not bound to carry merchandize and materials intended for 
trade, and to be sold at a profit.’^ (Parke, B., in Shepherd v. 0, 

N, Ep. Co.j B^fpra.) 

Documents and bank notes for use in certain causes in which the 
solicitor was engaged as a solicitor, and which he took in his port- 

CZ? C-? 

manteau when going by railway to attend the county court, were 
held not to be personal or ordinaiy luggage. {PheJj^s v. L. q* E. 
W. Ep. Co,, 34 L. J. C. P. 250.) Byles, J., said: »I should doubt 
if a man’s own title deeds and securities can bo called ‘ ordinal} 
lug'gage,’ but when they belong to another person the case is still 
clearer.” 

Pencil sketches of an artist, placed in his portmanteau, do not 
form part of his ordinary luggage, so as to entitle them to be con- 
veyed free of charge. {Alptton v. Altdland Ep, Co., 28 L. J. Ex. 
385.) 

A passenger cannot claim to have carried as ordinary peisonal 
luggage articles of such a size and shape as that they cannot be 
reasonably carried as luggage. i^IlKdatoi v. MnUand Ep. Co., L. R* 
4 Q. B. 8G6; 38 L. J. Q. B. 213.) In that case the plaintiff 

claimed to have carried as luggage a child s toy called a spring 
horse, 78 lbs. in weight, and 44 inches in length, standing on a 
flat surface. 
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“ lu Hmhton V. The 2Ii(Uanil Ei/. Co., the plaintilt' had tondcied 
to the company a spring horse whioli lie had purchased am as 
taklii"' home to his children as part of his luggage, ihe company 
refused to receive it unless ho paid for the carriage, thereupon ho 
paid the charge, and afterwards brought an action to recover bae. 
the sum he had so paid. My brother Lush in that case observes : 

‘ The only definition I can think of, and one which is sufiiciout loi 
this case,' is, that the words of the statute describe a class oi articles 
which are ordinarily or usually carried by travellers as t leir 
hmea-e.’ He then proceeds to hold that the dimensions and s^e 
oAhis spring horse took it out of this defluition. Cousideriiig lo 
way in which the point arose, namely, on the refusal of the com- 
pany to accept and carry it gratis, it was certainly relevant o 
inquire whether the article was such as might be reasonably 
roiected by the company on account of its size and shape, t luug i 
it did not exceed the statutable weight.” ttockburn, . •, m 

Jloeron- V. t?. IF. 7.'//. Co., onH, p. 400. And sec llruf^ v. (!. TrHvk 

7?w. Co. of Ciiiinda, 41 Upper Canada It. 00.) 

“ This would include, not only all articles of apparel, whether 

for use or ornament— leaving the carrier heroin to the protection of 
the Carriers Act, to which, being held to be liable in respect of 
passenger’s luggage as a carrier of goods, he undoubtedly becomes 
entitled— but also the gun-case or the fishing apparatus of the 
sportsman, the easel of the artist on a sketching tour, or the books 
of the student, and other articles of an analogous character, t ic use 
of which is personal to the traveller, and the taking of which has 
arisen from the fact of his journeying. On the other hand the 
term ‘ordinary luggage,’ being thus confined to that wliic is 
personal to the passenger, and carried for his use and convenience, 
it follows that what is carried for the purpose of business, such as 
morchaudizo or the like, or for larger or ulterior purposes, such as 
articles of furniture or household goods, would not come within tho 
description of ordinary luggage, unless accepted as such hy tho 
carrier. The articles as to which tho question in the present caso 
arises consisted of bedding. Now, though we are far from saying 
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Ch. XVII. that a pair of sheets or the like, taken by a passenger for his use 

on a joiu'uoj, might not fairly he considered as personal luggage, 

it appears to us that a quantity of articles of this description, 
intended not for the use of the trayeller on the journey, but for the 
use of liis household ^^*llen permanently settled, cannot be held to 
be so.’’ (Cockburn, C. J., in 2I<icrotv v. G. W. By. Co.^ aniCy 
p. 400.) 

298. A railway company arc not liable for the loss 
of merchandize delivered to them by a passenger as his 

])ersonal luggage to bo carried free, unless the com- 

. 1 ^ 

p)any, having an 02 )portunity to know the contents oi 
the jiackage, sec fit to acccj>t it as luggage. (^Cahill 
V. Z. c): A: ir. By. Co.y 31 L. J. C. P. 271; 
Belfast and Ballymena By. Co. v. KeySy 9 H. L. Ca. 
55G,) 

In the former of these two cases it was held that the mere fact that 
a package looks lilce merchandize, and is marked “ glass,” is not 
enough to fix the company with responsibility. Cockburn, C. J., 
said, “ It is true it had a semblance as of merchandize, and was 
marked ‘glass.’ But persons often take with them very curious 
packages, and mark them ‘ glass, ^ to protect them from injury. 
Prohahl}' the porter never thought about it at all.” 

In Shfplunl Y. a. N. By. Co. (21 L. J. Ex. 286), it was held 
that if the merchandize he so packed as to he obviously merchan- 
dize to the eye, the railway company vull he responsible for the 
loss in the ahsciico of any bargain to the contrary. 

Barko, B., in delivering judgment, said: “Had the railway 

i 

company, with full notice of what the passenger was carrying, 
chosen to treat it as luggage, they would have been responsible for 
the loss ; hut their duty as common carriers was only to carry 
luggage, and not merchandize or ai’ticles wholly disconnected with 
personal luggage. If they had had notice, they might have 
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refused to carry it without an additional paymout, hut they had c^.^XVli- 
no opportunity of aeqrdving this knowledge nr tins -- ™ 

this was done with anr- fraudulent iutentron rt rs rrot J 

Irrire, for if without any frarrd tiro passenger Iras so co.rdue ed 
wLlf that the eornpany wore not apprised ot the rratrrre o w . 
he was carrying, it is the same in clYect as rt a ^ „ 

intended.” Arrd see Hcl^ cuul B<,n;pnc„n L,i. 

II L Ca. 55G) , where it was held that rt rrrakcb rro r r <. r t i c 

eiiects are carried free of cliarge. • T'nil-cil 

Tl„ 1» .. .W«l in tkU Arti* U ft. .»» >« 

States. (See Eedfleld’s Law of Eailways (.3rd cd.),rp. loO 

^"’tL nroro fact that tho passerrger pays for the carrrage of a 
trurrk bccauso it rr-eighs more than is allowed to go ^ 

errtitle the passerrger to carry rrrerchandrze. ( uuiiuki i 

Marcus, 38 III. 219.) ■ r • i + 

If a passenger, with tho intent to avord payrng freight, tak 
nrerehandize into a passenger carriage on a railway he cannot hold 
the railway company Uahle as a eonrmou earner, although 

journey the merehandrze, at the recpiest o a suran 

pany, is placed in the luggage van arrd rs lost. V- 

Co. V. Kcf/s, .supra.) 


299. If rnilvvay coiupiuiy or other currier of 

o irnticioio'f'v either on i^aA'nientj or 

l)asseii2‘crri pernut d pjbbcii^^e , i 

without payirreiit of uu extra charge, to take more 

than the regulated rpiautity of luggage, or vuoui „ > 
permit him to take, as personal luggage, article.s t la 
would not come under that denomination, they will 
he liable for their loss, though not ari.sing from their 
ne<digcnce. (iVr Cockburn, C. J., m JIacmic x. 

b'.hk. i.y L. r- G Q- 
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13. J in G. Ri/, Co. v. Shepherd^ 21 L, J, Ex. 286. 
And see Cahill r. L. N. TF. %. Co., 31 L. J. C. P. 
271.) 

If a railway company, who, by theii’ Act of Parliament, aro 

bound, or bj^ their regulations profess, to carry personal luggage 

free, choose to take as ordinary luggage that which they know to 

be merchandize, I quite agree that it is not competent to them, in 

tlie event of a loss, to claim exemption from liability on the ground 

that the article consists of merchanchze and not of ordinary 

luggage.” (Per Cockburn, C. J., in Cahill v. L. 4' N. W. By. 
Co. [isaja'a).) 


Ch. XVII. 
Art. 299. 


300 . A 1‘cgulation of a railway company that they 
^\'i]l not be responsible for any passeng’er’s luggage 
unless fully and j)roperly addressed with the name 
and destination of the owner, is not a just and reason- 
able condition within section 7 of the Pailway and 
Canal Traffic Act, 1854. (^Cutler North London Rij. 


Co., 19 Q. B. D. 64; post, Art. 308.) 

When luggage has been given into the custody of 
the railway company's servants for transit, the jias- 
senger is not bound to inquire after it till it reaches 
its destination ; and thouf:>h it would seem that the 

^ O 

company may refuse to carry luir^uire which has no 

4 . ' O O O 

address upon it, yet, liaving once accciDted it for con- 
veyance, they cannot afterwards plead the want of the 


address as an excuse for its liaving 


gone 


astray 


{Campbell Caledonian By . Co., 14 Sess. Ca. (2nd Ser.), 

806.) 


In that case the plaintiff took a ticket at Grlasgow for Edin- 
burgh, and gave his portmanteau into the custody of a railway 
porter, informing him of its destination. The portmanteau was 
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put into tbe van at Glasgow, but no furtbcr traeo of it was oioi 
got. There was no address upon it, and the passenger du no 
inquire after it on changing carriages at Carstairs, where also the 
luo-n’anG is shifted from one train to another. The company were 
held liable for the loss, Lord Cockhurn saying : “ The company 
took the luggage along with the man, and the mciv act of la euig 
it implied an obligaliou to re-deliver. It was said that nothing 
was paid for the luggage, but this is a mistake. There was no 
separate payment for it, but the fare for the passenger included 

.! hi. Lssag. » -11 » 

there being no address does not alter the company s responsibUitj . 
They might have refused to take it without an address ; but, 
having taken it, they cannot now raise that objection. It makes 
no difference that there was carelessness on the part of the piiisiioi , 
and, in like manner, the assertion that he was mto.vicated and 
asleep, if it had been proved, would have been nothing to the pur- 
pose. ' It was not imnatural that a man should be asleep at that 
hour of the evening ; but it was not his duty, but that of the com- 
pany, to look to the luggage.” 

301 . Altlioiigli a railway company arc bound, b)' 

tbo terms of tbeir .special Act <>f incorporation, to 
permit pas.scngcrs to take a certain amount of luggage 
free of ebarge, and a.s a general rule are not entitled 
to enforce any regulation at variance with such obliga- 
tion, they ai'e not, on that account, precluded from 
making special .stipulations with regard to the caiiiage 
„f bi-mme by cheap or excursion trains. {IliiMse// v. 

iV. tb., d-i L. J. C. r. -ill; 14 C. 13. (N. S.) 

641.) 

In that case Williams, J., said; “The cpiostion is whether the 
terms on which these excursion tickets are issued by the company 
can bo enforced, so far as relates to the condition that passengeis 
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such tickets shall not be allowed to take luggage, 
I see nothing whatever to prevent it in the section of the Act of 


Parlianieiit which is relied on. The defendants say that the 
bargain ■\\as that the jdaintiff should give up his ordinary right of 
taking luggage as a first class passenger on condition of getting a 
cheaper ticket. There is nothing illegal in that.^’ The section 


of the Act referred to by the learned judge was in the usual form. 
(See ante, p. 308.) 

In the bills or other advertisements regarding’ these trains, there 
is commonly inserted a notice, either that no lusrn’age at all will be 
allowed, or that luggage will only be earned by the company upon 
payment ; or, lastly, that a certain amount mil be carried free of 


charge but only at the passenger’s own risk. 

The holder of a railway excursion ticket, exjiressed to be ‘^issued 
subject to the conditions contained in the company’s time and 
excursion bills,” one of which conditions was, that “ luggage under 
60 lb.” should be carried “ free, at passenger’s own risk,” was held 
boimd, in the case of Slcicart v. Z. 4* iY. IF, By. Co. (33 L. J. Ex. 
199 ; 3 II. & C. 135) by the terms of this special contract. 

This condition Avas not signed by the passenger but Avas neA^er- 
theless held binding uj)on him. This case is in effect overruled by 
Cohen v. S. E. By. Co.^jmsf, Aid. 308. 

302 * The owner of lug'gage who allows his servant 
to carry it Ijy train as his own personal higgage, the 
servant taking and paying for his ticket, and the OAvner 
travelling by a later train, cannot maintain an action 
against the company for the loss of such luggage. 
{Becker v. G. E. Bij. Co., L. E. 5 Q. B. 241 ; 39 L. J. 

Q. B. 122.) 


Mellor, J., said, “ There can be no doubt but that the port- 
manteau Avas received by the company as the luggage of the 
servant, and that he AA^as regarded by them as an ordinaiy 
passenger. It is unnecessary to say that the case AA’here a man 
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savs ‘ tills is not my luggage, but my master’s,’ may give riso o 
different considerations.” And Lusb, J., said, ” The company are 
in this position: they are bound by law to receive a cei ain 
quantity of tho luggage of each passenger by their railway. Im 
if they had known that the luggage was not the luggage o i 
servant they would have known that they wore not bound to 
Teive it, and they would probably have refused it. There is no 
evidence of any duty on the part of the company except that vhieh 
is founded on their contract, and tho only person with whom the} 

contracted was the servant. 

303 . As tlic duty thrown upon tho oarricr by 

receiving the passenger and his luggage to be earned 
for reward, though arising out of contract, is indepen- 
dent of tho que.stion by whom the reward i.s paid, a 
railway company arc liable for tho lo.s.s of his luggage 
to a servant whose faro has hceii paid bj his ma.stci. 
{Marshall v. Yorlr, Mcweastlc, ami Dcnvick llj. Co., 11 

C. B. 655 ; 21 L. J. C. B. 34.) 

304 . A railway company accepting passciiger.s’ 
Itiggt'gc to be carried in a carriage with the pa.sscngoi 
eider into a contract as common cavriers, subject to 
this modilication, that in respect of his interference 
with their exclusive control of his luggage, the com- 
pany arc not liable for any loss or injury occurring 
during its transit, to which the act or default of the 
nassengcr ha.s been coutrihutory. {Hunch v. 0. W. Ji;j. 

Co., 13 App. Gas. 31 ; 57 L. J. Q. B. D. (il. L.) oCl.) 

Until this case was decided in tho House of Lords tho ruling 

authority upon this point was ISeryhcim V. O. H. B;/. Co. (4 C. I . 

D. 221 ; 47 L. J. d B- (App.) dlH). In that ease it was decided 

by tbe Court of Api>cal that a railway company are not insurers of 
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that 2 :)ortion of a passenger’s luggage wLicli is, at his request or 
■^'itli his consent, placed in the same carnage in which he travels 
or is about to travel; but they were liable for loss or injury to it 
cairsed by tlieir negligence. 


The Law Lords in BitncJt^s Case^ however, preferred the principle 
which was adopted in lUchanh v. Z. 11 4* S. C. Ih/. Co, (7 C. B. 
839) ; Butcher v. X. 8' JW By. Co. (IG C. B. 13) ; and Talkyx. 
G. W. By. Co. (L. E. 6 C. P. 44 ; 40 L. J. C. P. 9) ; and the 
views expressed in those cases by Lord Truro, Jervis, C. J., 
Williams, J., Crowder, J., Wides, J., Keating, J., and Montague 
Smith, J. 


Ill TaUcjfs Case it was held that if the passenger retain his 
lug gage under his own personal care and control he is bound 
himself to take reasonable care of it, and he cannot charge the 


carrier 'with a loss caused by his ovii negligence. 

That was an action b}' a passenger for not safely carrying 
his portmanteau which formed his luggage, and the evidence 
was that the plaintiff had the portmanteau put into the same 
carriage with him, and that in the coiuse of the journey he got 
out for refreshment at Swindon, where the train stopped ten 
minutes, and upon returning failed to find his carnage, and com- 
pleted his journo}" to London in another carnage in the same train, 
tie afterwards obtained his portmanteau, but cut open, and minus 
a portion of its contents, which had been stolen by some one in the 


carriage after the plaintiff had left it. 

The jury negatived negligence on the part of the railway com- 
pany’s servants, and found that the plaintiff had by his negligence 
contributed to the loss. It was held that the general liability of 
the railway company was, under the circumstances, modified by the 
implied condition that the jdaintiff should use reasonable care, and 
that as the loss was occasioned by his neglect to do so, and would 
not have happened withoxit such neglect, the company were not 
liable. 


Willes, J., in delivering the judgment of the Court, said : ** The 
L'ule which binds common caniers absolutely to insure the safe 
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delivery of tlie goods, except against tlie act of God or tlio Uncen s 

elerii .-Iratoi- may l.o tire negligence of the passenger u.nseU 

has never, that n-e are aware of, been applied to articles winch am 
not put in the usual luggage van, and of whu-h the entire eon i . 
is not .iven to the carrier, hut which are placed in the carnage ,.i 

which “the passenger travels, so that he, and ‘ 

servants has <lc fUefo the entire control of them wlulst the cania e 

is moving. If a passenger packed up articles liahlo to ignition^ l.y 

friction, and hy the shaking of the carnage Ihe} eaug “ ® ' 

passenger were to look on whilst hi.s luggage washemg taken auay 
or ridel when he might reasonahly Ire expected to rn erfore ; if he 
were to expose small articles of apparent great value in a eon- 
spicuous part, of tlie carriage, and leavo them t icie 
unreasonably absented himself, and they were in eonsecpienee pnr- 
loined -he would have no more just reason for complaint against 
he oan-ier, than if he had upon some false alann thrown Ins pro- 
X out ;f the carriage window. ... In the present ease we am 
of opinion that the jury were justified m inferring from le ci^ 
cumstanee of the portmanteau being put with the passenger s 
assent, and of course for his eonvenlence, into the carnage m which 
he was to travel, and so out of the immediate and actue eontio o 
the company’s servants, instead of in the oidmary luggage ran, 
where it would have been under such control, that it was m ent cc 

hv both parties, and was an implied term of the cent racb^of carr^ 

that ill return for the convcmcnee of having his lugga e . , , 

the passenger should, during the journey, take such reasonable 

care of bis own property as might be expected from an ordinary 

nrudent man, and should not by his negligence expose it to more 
[ban the ordinary risk of luggage carried in a passenger carriage, 
and that tho finding of nogligeuco^^iii not using such rcasoiiablo 

care was sustained by tho evidence.” 

If a railway company place luggage in tho carriage with tho 

passenger without having been reiiuosted so to do by t le passciigei, 

Ly will not be absolved from their liability as insurers of such 

luggage, and they have no right to compel the passenger to take it 
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in tlie carriage vritli him at his own risk. {JIunsfer v. 8. E. Ey, 
Co.^ L. J. C. P. 308; 4 C. B. G7G; anic^ p. 307.) 

I am veiy far from saying that there may not he cases where 
a company is bound by its contract to convey goods safely, in 
which tlie conduct of tlie passenger in taking the goods into his 


own personal custody and charge may, to some extent, release the 
company from its obligation. But I think that the evidence must 
be strong to make out such a case ; and it is not because an article 
is, by common consent, placed in a carriage along with a passenger 
that the company is released. If it v'ore otherwise, it would follow 
that lie would bo able to take any luggage into a carriage along 
with liim, without risk of losing it. I cannot therefore by inference 
come to a conclusion which would relieve the company from the 
obligation of keeping a general superintendence over articles placed 
in the carriages so as to prevent thieves from purloining them. I 
think, therefore, tliat a case must be proved, leading irresistibly to 
the conclusion that the passenger takes possession of his articles 
before we say that canfers are not liable for the loss of them.’^ 
(Per Cockburn, C. J., in Le Co)deur v. L. 4' 8. W. By. Co.., 35 
L. J. Q. B. 40.) 

A sleeping-car company are liable for a loss of a passenger s 
property only on proof of negligence, and the mere fact of loss 
raises no presumption of negligence. (Tracey v. PuUman Palace 
Car Co., 67 How. N. Y. Pr. 154.) 

Where a passenger on a sleeping* car, in which there were only 
curtains dividing the sections and separating them from the aisle, 
and no special watch was kepit, lost personal effects which he had 
placed under his pillow, it was held that the cai* company were 
liable as for negligence, either in not fui’nishing apartments that 
could be securely closed, or in not supplying a w*atch. (JP oodruy 
Slccjiing, 4'c. Coach Co. v. Diehl, 84 Ind. 474 ; 43 Am. Pep. 108.) 


305. The liability of a rail^my company as insiu’ers 
of luggage commences from the moment when luggage 
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is placed under the control of one of their porters 
for the purpose of putting it in transit. {Lot < U 

tV D. I?/j. Co., 45 L. J. Q. B. d70; 34 L. T. < ; -d 
W. R. 394.) 

When a porter receives luggage at the entiancc o a 
station for the purpose of labelling it and putting it in 
a train, ho receives it as agent of the coinpany, am 
the company is liable for its safety, although the pas- 

seno'er has not vet taheii a tichet. 

l\c liability'is the same when luggage is entrusted 
to a porter, a'^ reasonable and proper time before the 
departure of the train, to place in the carriage with the 
passenger. {Bunch v. (?. IF. I!;/. Co., 13 App- tas. 

31; 57 L. J. Q. B. D. (II. L.) 3G1 ; Leach v. iS. B. 
It,]. Co., 34 L. T. 134.) 

In Lovcn'.<i Case the passenger arrived at a station half an hour 
too early, and gave his luggage to a porter, who undertook to label 
it and it was held that tho luggage was thenceforward in t lo 
custody of the company ns common carriers ; and a notice y t lo 
company that “the company’s servants are forbidvlcn o am 
charge of any articles,” and that “ any article which a passenger 
wishes to leave at a station should be deposited iii a cloak room, 
did not apply to such a case. To make the company liable it is 
not necessary that the intending passenger should have taken a 
ticket, or that the luggage should bo labelled, but ho must larc 
given dii'cetions for it to bo placed in transit. If an intending 
passenger, on arriving at a station, give his portmanteau to a 
porter, and say merely the name of the station he is gmng to (r. 
“Hull”), and tlio porter answers “All right! this would, i 
Beems, attach to tho company their liability as common carriers ; 
but if the luggage is given to the porter and nothing said on 
either side, the company is not hable if, before directions are given 
to place the luggage in transit, it is lost. (Ayrc!/ v. L Hf JS. • 
Hi/. Co, 34, L. T. 134.) In that ease tho plaintiff, allowing his 
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liiggMge to be taken from bim b}^ a porter, gave uo instructions to 
the porter as to His destination ; but the porter leaving, and no 
other porter coming forward, labelled his own luggage and then 
wont off to the refreshment room, it was held that the plaintiff 
could not recover for the loss of his luggage. Pollock, B., said : 
“To liold that, where nothing is said on either side, because a 
porter takes a portmanteau from a cab, he becomes charged with 
it, so as to make liis employers from that moment common carriers 
of it, and liable as such, although the owner of it has taken uo 
ticket, declared no destination, 2''romised no 2 '>a 3 ’ment, neither given 
nor undertaken to give any lien, and may have come to the station 
onlj" to deposit his luggage in the left luggage office wffiilst he is 
going round to customers, wnuld seem to be not only making a 
contract whicli was never made, but imposing upon railway 
comj)anies a burden bej'ond wdiat has hitherto fallen to common 
carriers.” (Bee also Midland 7?//. Co. v. Bromley^ 25 L. J. 0. P. 
04 ; and Gilhart v. BaJe^ 5 A. & E. 543.) 

Lush, J., in delivering judgment in Loi'cJPs Case^ said: “ I o’^nti 

that I think this is a verj^ plain case. A 2 ias.senger amves at the 

station just before the time when she expects her train to start. 

Blie WMS, how'ever, mistaken in the hoim of the dejiarture of the 

train. A jiorter comes up to the cab : ‘ Am I in time for the 2.50 

train ? ’ she asks. * There is no such train,’ he replies, ‘ but there 

is one at 3.13.’ ‘ Can I get my ticket ? ’ she inquii'es. ‘ Yes, in a 

fc^v minutes,’ is the answ'er, and then, w'hile she goes to take her 

ticket, the porter takes the luggage aw^ay to label it. She therefore 

did not go for the pur^^ose of leaving her luggage at the station, 

but intending to go by the train, and the luggage was delivered in 

the ordinaiy way to the servants of tlie company, not to be kept, 

but for the very jmrpose for w'hich peoj^le go wuth luggage to 

railway stations, that is to say, to have it labelled and 2 >u.t in the 

train. Under these circumstances, I have no doubt the company 

are liable for its loss.” And Blackburn, J., said: “I do not see 

» 

how any railway comjpany could carry on its business as a earner 
of passengers if this is not to be considered as the beginning of the 
journey. If the porters had to leave the luggage brought to the 
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station by Intonaing passpngcrs loaded on tbo cab until tbo pas- 
senger should Lave got bis ticket, tbo result uould be sueli a 
croevding of vebicles and luggage that the business could hardly be 
carried on at the station. The railway company have said, as they 
were entitled to say, that luggage is not to l.e deposited at t icir 
risk except in accordaneo with the conditions they impose, and on 
payment of a fee ; hut they do not refer to a case of this kind, and 
though luggage is not to he deposited, it must bo kept y lo 
company’s sonants while the passenger gets his ticket. . . . i o 
company could cany on business if the porters were not to take the 
luggage out of the cabs and omnibuses till the owner has taken 

Ids ticket.” • i i • . 

In Bitm-h's Case {nnte, p. 4111, the (luestion actually decided ii 

the House of Lords was that it is within the scope of the duty o 

a railway porter to carry hand-luggage to and from the cabs am 

other conveyances; but it mot with a vigorous opposition and direct 

denial from Lord Bramwcll. , . 

The facts of that case were as follows : The fema e p am i 

an-ived at the Paddington Station of the defendants’ railway at 
4.20 p.M. on Christmas Eve with a bag and two other articles o 
luiKvage, in order to travel by the 0 I’.M. tram. A poitei 
labelled the two articles and took all the luggage to o 

platform, the train not then being at the platform. T o 

female plaintiff told the porter she wished the hag to he pu 
into a carnage with her, and asked it it would be .sate to 
leave it with him. He replied that it would ho cpiite safe, and 
that he would take care of the luggage and put it into the tram. 

She then went to meet her husband and get her ticket. en 

minutes after she had left the luggage she and her husband re- 
turned together to the platform and found that the two labelled 
articles had been put into the van of the train, but that the porter 
and the bag had disappeared. In an action in the county court 
ai^ainst the railway company for the loss of the bag, the ]u ge 
found that the time when the luggage was entrusted to the porter 
was a reasonable and proper time before the departure of the tram, 
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and that tlie porter was guilt}" of negligence in not being in readi- 
ness to put the bag into the carriage when the female platatlff 
returned, and lield the company liable. 

It was held by Lord Ilalsbury, L. C., and Lords Watson, 
Ilerschell, and iMacnaghten (Lord Lramwell dissenting), that 
there was e^'idenco upon which the county court judge might 
reasonably find, first, that the bag was in the custody of the rail- 
way company for the purposes of present and not of future transit 
from tlie time when it was delivered to their porter until its dis- 
appearance ; and secondly, that its loss was due to their negligence. 

Lord !Maenagliten said : “ The seinices rendered by railway 
porters in receiving passengers’ luggage, in taking it to the plat- 
form, and putting it into the train, are part of the ordinary 
facilities for passenger traffic which the public nowadays expects 
from railway companies, and which railway companies for the 
most part Iiold themselves out as ready and wilhng to afford. 
These services are covered by the fare which the passenger pays for 
his journey. They arc offered in view of tlio contract which a 
person who ]>rcsents himself with luggage at a railway station pre- 
sumably eitlier has made or is about to make. The contract, as 
the ease may be, nins from, or relates back to, the commencement 
of the journey; and the journey must, I think, be taken to com- 
mence, as regards passengers’ luggage, at the time w'hen the 
In ggage is received by the company’s servants for the purpose of 
the journey. Thenceforward the work done in talcing the luggage 
to tlie })latform', in putting it into the train, in conveying it to its 
destination, and there delivering it, must, I think, be regarded 
under ordinary circumstances as the continuous operation to be 
performed under the contract. The contract is the ordinary con- 
tract of common carriers — a contract to carry securely. 


306 . If a passenger entrusts luggage to a porter 
for deposit and custody, as distinguished from tlic 
physical handing over for the purpose of transit, the 
railway company are not liable for the loss of such 
luggage. {^Bunch v. G. W, By, Co,^ 13 AjDp. Cas. 31 , 
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57 L. J. Q. B. (II. L.) 301 ; Wckh v. L. k B". U;/. 
Co., 34 W. R. 160.) 

In the Ifiltcr caso the intending inassenger, having missed lus 
train, ashed a porter to take charge of his Inggago until tho next 
train, and the porter having agreed to do so, the passenger left tho 
station, and went to tho hilliard-room of an hotel, where he amused 
himself for an hour, returning to find his luggage missing. It 
was held that the porter was not the agent of the railway company 

to take charge of the luggage. 

In Ilodkwson y . L. N. ir. i"//. Co. (14 Q. B. D. 228), tho 
Xdaintiff arrived at a station on tlie defendants’ railway with her 
luggage contained in two hexes, which Avere taken from the 
luggage-van by a porter in tho employ of the eompany. iho 
porter asked the plaintiff if he should engage a cah for her. In 
reply, she said she would walk to her destination, and would leave 
her luggage at tho station for a short time and send for it. The 
porter'^sakk “ AB right ; I’ll put them on one side and take care 
of them,” whereupon the plaintiff ipiitted the station, leaving her 
boxes in the custody of the porter. One of them was lost. It 
was held that the transaction amounted to a delivery of the 
luggage hy the company to the plaintiff, and a re-dclivery of it hy 
her to the porter as her agent to take care of, and that eonsc- 
cpiontly the company Avere not responsible for tlic loss. Loul 
Coleridge, in giving judgment, said : “ Possibly the porter may he 
responsible for the loss; hut the company clearly are not. P(U- 
ficJteidcr v. O. TP. Idy. Co. {ponty Art. 312) is clearly distinguish- 
able ; there the plaintiff had no opportunity of taking possession 

of her box.” 

307 . A ralhvay couipaviy when canying pa.ssengcrs^ 
luggage by land arc entitled to the protection of the 
Carriers Act, 1830. [Macrow y. 6b TP. .Ay* L. K. 
6Q. B. 012; 40 L. J. Q. 13.300.) 

See this Act set out in detail, ickc, Chap. VI., p. oG, and Art. 1G< , 
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308 . Passengers’ luggage is within section 7 of the 
Railwaj' and Canal Traffic Act, 1854, and therefore a 
railway company are liable for loss of or injury to such 
luggage in the receiving, forwarding, or delivering 
thereof, occasioned by the neglect of such company or 
their servants, notwitlistandino- anv notice or condition 

* O fc/ 

made and given bv them in anvT\dsc limiting such 
liability. Any special contract or condition limiting 
tlic liability of the company in respect of the loss or 
injury of such luggage must be just and reasonable, 
and must be signed as required by that section in order 
to protect the companv. [Cohen v. S, E. Rf/. Co.^ 2 
Ex. D. 253 ; 4G L. J. Ex. 417.) 


The facts in that case were these : — The plaintiff took a ticket at 
an office of the defendants in Boulogne for a thi’ough j ourney f rom 
Boulogne to London, by defendants’ steamer to Folkestone, and thence 
by their railway to London. On the ticket was printed : Each 
passenger is allowed 120 lbs. of luggage free of charge.” “ The 
company is in no case responsible for luggage of the passenger 
travelling hy this through ticket of greater value than 6/.” Plain- 
tiff had a box vith her, which was given in charge of defendants 
servants, and in transferring it from the boat to the train it fell 
into the sea, owing to the negligence of defendants’ servants. It 
W'as held by the Coiu't of Appeal that, assuming the contract to be 
governed by English law, the condition on the ticket was void by 
reason of sect. 7 of the llailway and Canal Traffic Act, 1854, and 
sect. IG of the Begulation of Railways Act, 1868. But see now 
note to Art. 173 and Art. 262. 

The provisions of sect. 7 of the Railway and Canal Traffic 
Act, 1854, are set out anic^ Art. 168. The section does not 
apply to goods received not in the capacity of carriers, as lug- 
gage left in the cloak-room after the completion of the railway 


- T-, j I c c !’• w TP p' Q TT^iU' \(IE By BA ILWAl . 

THE C ABUT AGE OF A rASf^hBOEB h Li 

, rp !j „ o TT B/i Co 31 L- J. C. P. '-2^1 j pO’Sfy 

ioiu’ucy. {Van Toil o. Ji. lil ^ 

A-it 31 3 ) 

The rialntifi ^vas a season ticket holder on the defendants' Hno 
from B. to K. under a special contract, hy u'hich he nudcrtnok to 
abide by all tlie ndes, regulations, and byc-lau's of the defcndan s. 
Ono of such regulations was that the dcfendmds would not bo 

responsible for any passenger’s luggage, unless full} and ^ 

addressed with the na.uo and destination of the owner, ll^o 
plaintiff having with him a bag which was not so adi less i s. 
labelled for K. by ono of the defendants servants; ^ 

train at C., an intermediate station, and proceeded to K. b> a 
subsequent train ; on his arrival at K. his bag was mn<smg^. 1 h«o 
was no evidence that the bag ever reached Iv. It was held . 
the regulation of the defendants was not a just 
condition within sect. 7 of the Hallway and ('anal rraffie Act, 
1874 (17 & 18 ^'ict. c. 31), and could not be enforced against the 
nlaintiff Qaa-ee, whether the liability of the defendants m respect 
of the portion of the journey from 0. to K. was that of common 
carriers or merely of gratuitous bailees. {CM!rr v. ^orth Lomton 

El/. Co., 10 U. B. D. 64 ; 00 L. T. 639.) 

309 . A railway company is.suing a ticket for tlic 

conveyance of a passenger partly by land and part y 
by water aro entitled to tlie benefit of the Carriers 
Act 1830 (ante, Cliap. VI.), in respect of so niiicli of 
tlic’io--ey as is performed by land, 

L. cS' s. 1C. nj. Co., h. K. 1 Q- k'- * 

40 ; y^os/j p. 42T.) 


Ch. XVII 
Art. 308. 


Wlicrc a railway company l)y tlirougli 
contract to carry any luggage from place to 
partly by railway and partly by sea, a co^ 
exempting the company from liability for any 



vUlg 


place 




ss or 
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clamag'c Avliicli may arise during the carriage of such 
luggage by sea, from tlic act of God, tUe king’s 
enemies, fire, accidents from machinery, boilers, and 
steam, and all and every other dairn’ers and accidents 
of the seas, ri^'crs, and navigation, of whatever nature 
and kind soever, shall, if 2)ublished in a conspicuous 
manner in the office where such through booking is 
effected, and if printed in a legible manner on the 
rcceijff or freight note Avliich the company gives for 
such luggage, be valid as part of the contract between 
the consignor of such luggage and the company in the 
same manner as if the comjDany had signed and 
deli^ 'ered to the consignor a bill of lading containing 
such condition. (The Regulation of Railways Act, 
18G8, 31 & 32 Viet, c. 119, s. 14.) 


“The legislature foresaw that injustice might he done to the 
company in respect of carriage by sea, as they are liable to acci- 
dents and losses by the dangers of the sea to W'hich they are not 
liable b}' land, and if they were subject to a carrier- liability for the 
loss of luggage, which we assume they would be, it would be hard 
upon them ; therefore the legislatui’e has expressly provided for 
that by another clause ; they can, by putting up a notice in the 
office, save and protect themselves against those extraordinary 
liabilities against which parties protect themselves by the ordinary 
bill of lading, that is, against losses by the dangers of the sea, t^c. 
Therefore tliey can protect themselves from losses by dangers of 
the sea j but having so treated the liability by sea, the legislature 
says that they shall in other respects he subject to the same rule as 
when they carry by railway, and they cannot put unreasonable 
conditions upon a passenger which shall prevent him from recover- 
ing for the loss of his luggage.’^ {Per Mellish, L. J., in Cohen v 
S. P, Py. Co.y antcy p. 420.) See ante, iVrt. 173. 
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310 . Where a railway eompaiiy issues a thiough 
ticket by Avhicb the i)asscngcr is to be earned partly 
on their own line and partly on that of another com- 
pany, their liabilitv for the loss of such passenger’s 
luggage is the same whether such loss occurs on their 
line or on that of the other company. {Ante, Ait. 

192.) 

A railway company may, Ijy s^pccial contract, 
exempt themselves from liability for loss of pa.sscnger» 
luggage occurring on a railwaj" not belonging to or 
worked by themselves, the Hallway and Canal liaftic 
Act, 1854'' (s. 7), applying only to the traflic on a com- 
pauy’s o^vll lino. S. E, iiy. L. Iv. 4 -)• 

539 ; 88 L. J. Q. B. 200.) 

The facts in that case vero these Z. took a through tiokot from 
tho Charing Cross station of the South Eastern Itailway (,'ompany 
to Paris: the ticket ivas in three coupons— (1) from Lomlon to 
Dover; (2) from Dover to Calais; (3) from Calais to Pans. Ills 
lueo-ag’o consisted of a portmanteau and a hat-box, which were 
rc°rsfercd through to I’aris. Upon the ticket was printed tho 
following condition “ The company is not responsible for loss or 
detention of or injury to luggage of the passenger travelling by 
tills through ticket, except while the passenger is travelling by 
the company's trains or boats.” Tho portmanicau was lost on the 
ioimiey between Calais and I’aris. In an action for tho^ loss, it 
was hold that tho Eaibvay and Canal Traffic Act, 18.34, only 
applied to tho traffic of the company on theii- own line, and there- 
fore the company was at liberty to make the special contract con- 
tained in the ticket. (See IRiffhnoir, ^r. A//- Co. v. C'mojMt, 38 
Am. Itcp. 017 ; and Jlodd v. 1 . 8. Xe. Co., oO Am. licp. t .) 

311 . d'lie railway company actually can-) ing the 

pas.sciigcr and liLs luggage, so far as cm.cerns their 
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Ch. XVII. 
Art. 311. 


oiin linOj and their own acts or omissions, are under 
tlic same obligations in reference to tlie safety of tlie 
passengers Inggagc as tliey Avonld have been if they 
liad directly contracted with him. [Iloopcr v, Z. N. 

tr. Jiff. Co,, oo L. j. c. r. D. 103.) 


It appeared in that case that the Great Western Itailwa}'' Com- 
pany issue through tickets from Stourbridge on their line toEuston 
Birmingham) on the defendants’ line. The journey from 
vStomhridge to lUrmingham is by the Great Western llailway, 
and from Birmingliam to Euston by the defendants’ railway. 
The plaintiff travelled with one of tliese tickets, and his port- 
manteau was labelled and carried in the van of the Great Western 


Bailway Com2^any as far as Birmingliam. At Birmingham he 
changed into the defendants’ train, and his pjortmanteau was seen 
to be transferred into tlie van of the defendants’ train ; but at 
Euston it was not forthcoming, and was not recovered for three 
months afterwards, when its contents were found injured by the 
corrugation of a brace of jheasants which the 2)laintitf had packed 
inside the portmanteau. The plaintiff having sued the defendant 
company for the delay and irijiuy to his goods, it was held that 
the action was maintainable, for the defendants, having received 
the 2 ')ortmanteau to forward it, had committed a breach of duty 
in neglecting to do so, for which they were responsible, apart from 
any question of contract. 


There was no evidence to show to what point the jiortmanteau 
was labelled, but it would seem it must have been labelled to 
Euston. 


Lindlejq J., in delivering judgment, said : “ The plaintiff, no 
doubt, entered into an express contract with the Great Western 
Itailway Company to carry him and his luggage to Euston ; at 
Birmingham it Avas transferred into the van of the defendant com- 
pany. W hether there Avould be an implied contract Avith the 
defendant comp)any may be a question of difBculty, but, as a 
matter of fact, the portmanteau was lawfully in their charge, and 
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the fact of its not being forthcoming at Euston involves the default c^u.^xvil 
of some one of the defendants’ servants. The defendant companj , 
havin"- received the portmanteau, are responsible for its loss, in 
accordance with the principle of FouUm v. Mil. F;/. Co. {'iiilu 
p. 186). I am unable to distinguish that case from the presen . 

(Seo ante, .Ut. 193, and llaic/e!/ v. Sawn, 35 Am. llcp. I'A'-) 

Damages may bo recovered against a railway company oi uii- 
reasonable delay in forwarding a passenger's luggage. {Hooper s 

CdiiC, .Wpra.) 1-11 1 

AYkere a railway company issued a through ticket which had on 

it the words, “This ticket is issued subject to the regulations and 
conditions stated in the company’s time tables and bills ; and 
there were notices in the hooking oflice, and also on the ® 

time tables, to this effect “ The company does not hold itselt 
responsible for any delay, detention, or other loss or injury what- 
soever arising off its lines, or from the acts or default of ot lei 
parties* ” it ^vas licld that, upon the true construction oi the com i- 
tioii, the luggage could not be .^aid to bo oif tlie defen.lants’ line 
until it was out of their custody, and in the custody of somo^ per- 
son responsible for its loss. {Kent v. AUdhnd lt;i. Co., 4 1 L. J. 

Q. 13. 18.) 


312 . It the duty of a railway company with 
regard to tho luggage of a passenger which travels hy 
the same train with him, hut not under his control, 
when it has reached its destination, to liave it ready 
for delivery upon tho platfonn at the usual place of 
delivery until the owner, in the exercise of due dili- 
gence, can receive it ; and the liability of the com- 
pany as carriers does not cease until a roa.sonable time 
has hcen allowed to the owner to elaini it. {I'uhchcidcr 
V. G. W. Il/J. Co., 3 Ex. D. 153 ; Firth v. lY. E. Ity. C'u., 

30 W. 11. 407.) 
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Where a railway company employ porters at their 
stations to convey passengers^ luggage from the train to 
the carriages or hired vehicles of the passengers, the 
liability of the comj^any as carriers continues until the 
porters have discharged their dut)’. (Richards v. L. B. 

ty S. C. Rij. Co., 7 C. 13. 869; 18 L. J. C. P.'251; 
Butcher v. L. y S. Ii; V/y. Co., 24 L. J. C. R 137.) 


If such is the usual practice of the company, they are bound, 
upon a passenger s arrival at his destination, to place his luggage 
upon a cab, if he rec]uires them to do so ; and where such a practice 
prevails, the comjiany’s responsibility continues until the whole 
luggage has been delivered on to the cab. 

In Bufeheda Case [sapra)^ a passenger on the arrival of the train 
got out of the railway carriage on to the platform with a part of 
his luggage, a small hand-bag, in his hand, which he gave to one 
of the compan3'’s porters to take to a cab, and the porter lost it, 
and the coinpan}'' were held liable as for a non-deli veiy of the bag ; 
it not being found by the jury that the passenger, by taking the 
bag into his own jiossessiou on the platform, had accepted that as a 
j^ierformance of the companj^’s contract to deliver, according to 
their usual practice, into a cab. Crowder, J., in delivering judg- 
ment, said : “ There Avas evidence that the bag was given to the 
comj^any to be convej'ed and delivered, and it appeai*ed that the 
usual mode of deliA eiy adopted bj" them was, that when the luggage 


arrived at the terminus the compan^’^s porters, if required so to do, 
assisted in carrying it and placing’ it on cabs Avithin the station ; 
and that assistance, as it seems to me, was included in the com- 
pan^^’s contract, for no gratuity is given by the passengei*s to the 
porters for it, but it is included in the fare paid at the commence- 
ment of the journcA', and it is, of course, an advantage to the 
company to have the luggage removed from the platform as 
speedib" as possible. The onlj’ distinction between this case and 
Richards a'. L. B. >S'. C. Rij. Co. is, that the 2:ilainti:ff here had 
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the ba" in his hand on the platform after the arrival of the tiain , 
hut aslt is not found that he had elected to treat that as a comp e o 
delivery, and as he intended to have a cah and gave t e ag ^ 
of the company’s porters to deliver to a cah, and, foi anj mg 
appears to the contrary, the porter did not deliver it, t cro u as no 
delivery according to the contract. The case is muc i t e same as 
if the plaintiff had got out of the carriage without the hag, an e 

porter had then handed it out. 

In ic Coufeur v. L. 4' S- T)'. J?;/. Co. (L. E. 1 ti- E. o4 ; 3o 

L. J. Q. B. 40), the raihvay company Avere held responsible for t e 
loss of a dressing case accompanying the person of tho passenger 
and lost in the course of being put into a hackney carnage at tho 
station. It should be remarked that in this case there ^vas^c^ idence 
of negligence on the part of the company’s servants, (bee judg- 

ment'^oAvilles, J., in Case, L. 11. G C. P. 44 ; 40 L. J. C. 

r. 9.) ... 

“ I think that if a traveller by a railway is dissatisfied with lus 
mode of travelling, he may at any point stop and require that lus 
luggage should be delivered up to him.” {Per Martin, 13., in 
Scoff /torn v. Souf/t Sfajforchhire liy. Co-, 2'2 L. J. Exch, 121 ; and 

see PnmHoy v. N. E. Py. Co., 32 L. J. C. P. 241.) 

The law in the United States is tho same as stated in this 
Article. “ If he does not so remove it, it is the company’s duty 
to put it into their baggage room and keep it for him, being 
liable only as warehousemen. And the reasonable time within 
which the owner must remove it is dhectly upon its arrival, 
making reasonable allowance for dc4ay caused by tlie crowded state 
of tho station at that time ; and the lateness of the hour makes 
no difference if the baggage bo put upon the platform.” (Ped- 
field on Carriers, p. Gl ; Chicayo ((ltd Py. Co. v. jidtftzodf, 

111. App. 032.) 

AVJicn a passenger did not call for his trunk on arriving at tho 
termination of his route, but left it overnight, without any arrange- 
ment, and it was destroyed before morning by the burning of the 
station, it was held tho company were not responsible. {Pofh v. 
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Ihj. Co.^ o4 N. 548.) Where a passenger’s tniDk 
as carried to its destination, and not being called for was placed 
ovorniglit by the carrier in the ladies’ waiting-room, it was held 
tliat the pas.'^enger could recover damages for articles stolen from 
it. {Jlanhrni/ v. ^7. and Cairo 10/. Co., 17 III App. 321.) 

iVrticles found in a railway carnage belong to the finder in the 
absence of the rightful owner claiming them. 


313 . A railway company arc only liable as ordinary 
ward 1011 semen for luggage left at a cloak-i^oom’^ or 
^deft luggage office.’’ But a railway company arc 
not 1)ouik1 to receive luggage into their warehouse 
upon the ordinar^' liability of warehousemen, and 

!'•' tJ * 

the}' usual!}' further limit their liability by conditions 
printed on tlie ticket given to the depositor at the 
time. There is no rule or presumption of law that a 


person is bound by the conditions contained in a 
document thus delivered to liim ; but it is a question of 
fact in each case whether they have been brought to 
his notice. {^Ilcndcrson v. Stevenson ^ L. R. 2 Sc. 


470.) 

If the person receiving the ticket did not see or 
know that there was any writing on the ticket, he is 
not bound by tlie conditions. 

tj 

If he knew there was writing, and knew' or believed 

O ? 

that the writing contained conditions, he is bound by 
the conditions. 

If he knew there w'as writing on the ticket, but did 
not know or believe that the ticket contained condi- 
tions, nevertheless he will be bound if the delivering' 
of the ticket to him in such a manner that he can see 
that there was writing upon it is, in the opinion of 
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the imy, roasoivablo notice that the ^vnt;no■ contained a.^xvin 
conditions. (Pce/.c v. Ab 7;. /.>• 2 C. >• D-d 0 , 

46 L. J. C. P. (App.) 708; Harris v. b. II. /.'/• (o., 

1 Q. B. L). 515; 45 L. J- Q- P- < '9.) 

If a cloak-room ticket iia.s on the face of it a plain 
and vinequivocal reference to the conditions printer 
on the back, the person taking such tic cet is louiu 
by the conditions, whether he has made himself ac- 
quainted with them or not. 

In rarker’s Case the rlaintiff deposited his hag m the 
room of a station on the defendants’ railway, and paid ^ 
received in return a printed ticket, bearing on the “ ‘ 

receipt for one article, and at the bottom the words 8ec back. 

At tL b.* o. ,b. ,id»t tb. .vorf., •• Ib. torai-y - 
be ,e.p.».M. tor any pa.k.s. J,. ' „.e 

same conditions were also printed on a plataid „ f 

cloak-room. In an action against the company tor the loss o the b. 
while thus in their cloak-room, the plaintilf claimed more than 10 - 
for the value of the bag and its contents. The defendants resist d 

the claim on the gi'onnd that they were relieved Y'm Th^^' lie 
by the above conditions. The Court of Appeal held that t 

proper question for the jury was, whether the P e of tl e 

Ih^t was reasonably suflicient to give the plaintiff ^ °Lia- 

condition; and that, if that question were answW ' 

live, judgment should be given for the defendants. 1’^, /’ 

said : “ The railway company, as it seems to me, must be en i c 
make some assumptions respecting the person who deposits luggage 
with them. I think they are entitled to assume that he ca.n read, 
and that ho understands the English language, and that he pays 
such attention to what he is about as may be reasona y ev.peo e 
from a person in such a transaction as that of depositing uggap 
in a cloak-room. Tho railway company must, however, take 
mankind as they find them, and if what they do is suflicient to 
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inform people in general that the ticket contains conditions, I 
think that a particular plaintiff ought not to he in a better position 
than other persons on account of his exceptional ignorance, stujiiditj, 
01 caielessness; but if what the railway company do is not suffi- 
cient to convey to the minds of people in general that the ticket 
contains conditions, then they have received goods on deposit 
without obtaining the consent of the persons depositing them to 
tlie conditions limiting tlieir liability.” 


In Iloidcr^ion v. Sfeven^oii [supra) ^ a passenger paying for and 

taking a ticket for an ordinary joui'iiey for himself and luggage 

vas held not to be bound by a condition that the company were 

not liable for losses of any kind, which w'as printed on the back of 

the ticket, without any reference on the face, and which he did 

not in fact read, and which was not otherwise brought to his 
notice. 


A passenger, on his arrival at a railw'ay station in the evening, 
left a large and heavy trunk witli the poider at the left-luggnge 
office, and in return for it got a receipt, bearing on the face, “ The 
company only receive tlie within- mentioned aidicles upon the con- 
ditions expressed on the back of this ticket.” The third condition 
upon the back w'as that when any “ article deposited in the com- 
pany’s cloak-room or W'arehouse ” exceeding the value of -5/. w*as 
lost, the comj^any would not be liable, unless at the time w'hen the 
package w^as delivered its true value was declared, and a corre- 
sponding additional charge paid. A notice to the same effect was 
likewise posted inside the office. verbal reference was made to 
the terms of the conditions. Owing to press of traffic the trunk 
was left by the company’s officials upon the station platform, 
immediately outside the left-luggage office, and had disappeared 
next day. The value exceeded oA and had not been declared. 
The Court of Session held that the railway company were liable 
for the loss, as they W’ere not in a position to enforce the condition 
above specified, the article not having been “ deposited in the com- 
pany s cloak-room or warehouse.” [Handon v. Caledonian i?y. Co., 

7 Sess. Ca. (4th Ser.) 966.) 
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The facts in the English case of JLirri-s v. (I. H . J.’//- <- »■ 

n- 
o 


p. 429), differ from n«>nlo>,’s Case. In the English case, the _ 
goods were deposited in a vcstihxilo in such a manner as to satis y 
the condition of teing kept with reasonable and proper care ; m 
Jltimloii’s Case, it was proved that the trunk was taken b\ t ° 
way company ont of their cloak-room or warehouse, and left on 
the platform of the station outside the luggage ollice, am t la 

without the consent of the owner. 

In Van Toll v. S. E. ILj. Co. (31 L. .1. C. V. 241), the plainhll, 

after travelling by the lino of a railway company, deposited her 
bag, containing wearing-apparel and jewellery of the value of 20/., 
at the cloak-room of the railway station. On so depositing le 
bao- the plaintiff paid the charge of 2(1., and received a ticket, on 
thl back of which was printed : “ The company will not be respon- 
sible for articles left by passengers at the station, unless the same 
bo duly rce-lstorcd, for which a charge of 2(1. per article wi o 
made, and a ticket given in exchange ; and no article will be given 
up without the production of the ticket or sati.fai-tory cvideneo of 
the owner.ship being produced. A charge of U. per dicni, m 
addition, will be made on all articlc.s left in tlic cloak room tor a 
longer period than twenty-four hours. The company will not e 
responsible for any package exceeding the value of 10/. It di 
not appear whetlicr the plaintiff read this notice on the ticket bu 
she broimht the ticket to the cloak room when she returned tliere 
lor the bag. It was held that the Ilailway and Canal Trallio Act, 
18.j4, s. 7rdid not apply, as the comp.any did not receive the bag 
in the capacity of carriers. It was also hold that the inference 
from the above facts was that the plaintiff assented to the terms of 
the notice on the ticket, and that therefore, as the value of the 
articles exceeded 10/., the company were not liable for their loss, 
dlhoiio-h occasioned by the company^ ncgligcneo. Willes, J., in 
delivering judgment, said : “ AVitli ro.spect to tlie llailway and Canal 
Traffic Act, 18o4, that deals with the receipt, forwarding, .ind 
delivery by carriers, not with such accommodation as was made 
the (picstion in this case. The accommodation given at the cloalv- 
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^ railway station to persons who wish to leave parcels and 
other things there, and have them again when they call for them, 
IS not a thing at all essential, or necessarily connected with the 
hiisiness of a carrier ; and I think tlie argument that the company 
could be compelled to give sucli a convenience to persons using the 
railway was not well founded.” 


A\ here thei’e is no notice on the ticket as to the hours during 
which the cloak-room is open, the railway company are bound to 
deliver the articles on a reasonable request, and within reasonable 
time. [Stalhin! v. CL JF. Ihj. Co., 31 L. J. Q. B. 137; 2 B. & S. 


419.) 

If the owner shoidd lose his ticket of receipt, he may still claim 
his goods by giving proof of ownership, and the railway coni- 


pany, under such circumstances, will be obliged to return them, 
notwithstanding what may be printed on the ticket. 
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Part Y. 

CARRIERS OF PASSENGERS BY RAILWAY. 


CHAPTER XYIII. 


THE OBLIGATIONS OF A KAILWAY COMPANY TO PROVIDE TRAINS 

AND ACCOMMODATION FOR 


I II O * 


I. By STATUTt;. 

1 . To carry Passengers (17 18 f ^c^. r. 31, s. 2) • • • ^ 

2. Pae and Reasonable FaciUties for Passenger Traffic on a Rad- 

way Compamfs own Line (17 A 18 J at. c. 31, s. 2) . . 

3. Due and Reasonable Facilities for Through Passenger 'draff _ 

cj* 18 Viet. c. S.2) 

4. Through Fares (31 32 I7c7. 23, 25) ^ ^ 

3. Undue Preference (17 18 1 ict. c. 31, «. 2) • • • • • • 

0, CdJnveyancc of Military, Naval, Auxiliary, and 1 ohee Forces 

(IG 4* 17 Viet. c. 31, s. G) ; • • * 

7 Power If Board of Trade or Railway Commissioners to enforce 

provision of proper Third Class Accommodation and U ork- 

merds Trains (40 4' 47 I ict. c. 34, 3) • • • • • * • ■ • 

8. Trains not to be provided for Prize Fights (31 4' 32 I ict. c. 119, 

9. Communkalion letwem Passciii/ers and Guard {S\ . 5-32 J icl. 

f.. 119, s. 22) 

10 . 6'nw/dny Campartmcnls to he prueided (31 ^'32 V<ct. c. 119, ^ 

s. 33) 

F F 
M. 
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II . — Gexer^vll Y . 

Artiehs. 

11. As to the dutij of a Carrier of Passengers to receive all . , 323 

12. Duty to afford Passengers all reasonable and usual Accommoda~ 

(ion 324 

13. Overcrowding of Pailivag Carriages 324 

14. Contract made ictih a Passenger hg issuing a Tichet 325 

1-5, Publication of Time Tables amounts to a Contract that 7'rains 

will run as stated 326 

IG. J/rty limit their Liahilitg bg notice in the Time Tables 327 

17. Liahilitg for delag occasioning Loss of Train run in connection . . 327 

18. Damages recoverable for delay of a Passenger through unpunctu^ 

alitg of Trains 328 


j 

(T 


I. — By Statute. 

314 . Every railway comjiany shall, according to 
their powers, afford all reasonable facilities for the 
receiving and forwarding and delivering of traffic 
(which, by interjiretation clause, includes passengers 
and their Inggage) upon and from the railway (which 
b}^ interpretation clause, includes station) belonging 
to or Avorked by such comjianj'. (Railway and Canal 
Traffic Act, 1854, 17 & 18 Viet. c. 31, s. 52.) 

Railway coinjianies are bound by that Act to pro- 
Aude reasonable facilities for carrying passengers ; but 
they are not common carriers of passengers.'^ 
Lindlej", L. J., in Dickson v. G, K, lly- 

pp. 120, 121.) 

Under this statute, very feAv applications relating to passenger 
traffic Avere made to the Couil of Common Pleas between 1854 and 
1873, when the jurisdiction Avas transfeiTed to the Railway Com- 
missioners. The cases which Avere decided show that pubhc con- 
venience is probably the standard by which the absolute accommoda- 
tion to be granted by railway companies should be determined 
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wlion ilic question is unincumbered by any consideration of undue 
jn’cfercnce. See «»/<■ Art. 231. 

Th 0 cases wliicli have been decided under this section as to 
passenger tralfio relate oitber to (1) fares and tickets, (■-) train 
accommodation j or (3) station accommodation. 


(1) P(isse)if/cj‘ Ffii'ts (tix/ 'Ltcl'cts. 

It uas doubted in the earlier cases in the Court of Common 
Pleas wbetber tbe regulation of passenger fares was witbiu tho 
provisions of tbo Act. {Uo-kr v. CukdonwH 1!;/. Co., li Sess. Ca. 

Tbe judgments of Williams and Willes, JJ., m tbo case of 

Cdterham Jly. Co. v. L. B. and 8. B. By. Cos. (.1 C. P. (N. S.) 
410; 20 L. J. C. P. 10), and tbe decision in v. Emicni 

CoAtk^ By. Co. (3 C. B. (N. S.) 718), seemed to decide that it was 

only in cases of undue preference or prejudice tlicicb) . luZ/nas 

V. L. B. tV 8. C. By. Co. and L. cV 8. 11'. By. Co. (2 By. & Ga. Tr. 
Ca. 155), Ibc Pailway Conimis.slonor3 held that to jnstiiy tbeu 
interference with faros, it was not sullkieut merely that a distinc- 
tion in tbe fares of dilferent lines, even of tbo same company, 
existed, unless it created an undue preference or prejudice. And 

in Bmrn v. G. TP. By. (7 (I B. D. 182 ; 50 L. J. Q. B. (App.) 
483- Art. 235), Braniwell, L. J-, said tb.at tbe words m 

sect.’ 2 of tbo Railway and Canal Tranio Act, 1854, “ei’cry railway 
company sball afford all due and reasonable facilities for tbe 
receiving and forwarding of traOic,” bad no reference to tbo prices 

a railway company cliargod for conveyance. 

Tra ^ E En Co V U((il trail CotnmisfiioHrrH and Corpora (ion of 

('c <1 11. D, 55 C , m L. J. (). 1!. 1 .- 201 , »»/,, A,l, 23(1), 

tbe Court of Appeal bold that tbo Comniissioncrs bad power to 
make an order to increase tbe accommodation lor tbe delivery of 

tickets at a railway station. 

Sec nnlp, Cbap. XIII. as to passenger fares. 

F F 2 
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(2) Train Accomniodafion. 

The 3 a ail wav Commissioners will order additional trains to be 
run if a strong or clear case of its being reasonable to do so is made 
out. {Lines v. L. B. S. C. Ri/. Co. and L, 4* S. W. Ry. Co.y 
2 Ey. & Ca. Tr. Ca. 155.) 

See antCy Art. 237. 

(3) Passenger Station Acconiniodation. 

The Eailway Commissioners have, under sect. 2 of the Eailway 

1 .' ^ 

and Canal Traffic Act, 1851, jurisdiction to hear and determine a 
complaint against a railway company of not, according to their 
powers, affording all reasonable facilities for receiving, forwarding, 
and delivering }tasseugers at and from any of their stations w'hich 
are used by the company for such passengers. {S. E. Ry. Co. v. 
Rail any Conrmissioners an I Corjmrafion of IlastingSy 6 Q,. B. D. 58G ; 
50 L. J. (1. B. D. 201 ; anf(\ p. 205.) 

As to what facilities at a station the Commissioners may order, 
sec Art. 230, 

As to the ad miss ion of public vehicles into a I’ailway station, see 
Art. 278. 

“ It may well be that as to j)assenger traffic facilities undei 
sect. 2 of the Eailway and Canal Traffic Act, 1854, all that is 
required in the way of facilities is that proper carriages shall be 
provided, and trains despatched at convenient times, and at reason- 
able rates of speed, because, as to all other matters, the passenger 
can help himself.” {Per Mr. Commissioner Miller in Distington 
Iron Co. V. L. N. W. Ry^ Co. and otherSy 0 Ey. & Ca. 
Tr. Ca.) 

315 . Every railway company having or working a rail- 
way which forms part of a coiitinuoiis line of railway 
communication, or which have their terminus or station 
near (/, e. by interpretation clause of the Act, Avithia 
one mile) the terminus or station of another railway 
company, shall afford all due and reasonable facilities 
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for rccciviiifi' niid forwarding all tlio pu>scHigci tiallic 
arriving' by one of sucdi railways by the other, ^\lthout 
any unreasonable delay . . . and so that no obstruction 
may be t)ffered to the public desirous of using such 
railways as a continuous line of connnunieation, and 
so that all reasonable acci>nnnodation ma>', by means 
of the railwaj-s (which include stations) of the several 
companies, be at all times afforded to the public in 
that behalf. (Kailway and Canal Traffic Act, 18-34, 

17 & 18 Viet. c. 81, s. 2.) 

The cases which have been decided under this section are set out 
in Chap. XIV., Arts. 243— '2.52. As to through passenger book- 

iiig, see iVi’t. 249. 

A passenger desiring to use an ordinary train for part ot a 
iourney, for which he has taken a througli ticket entitling him to 
travel by express, is not entitled to any deduction from the through 
fare on account of the difference ot the service. {CiO/ of Dub/in 
Steam Pachet Co. v. L. lV Ab 11'. i.*//. 3 lly.A Ca. Tr. Ca. 1 .) 

In cases where, having regard to the clauses in the special Acts, 
an exchange of passenger trailio between two companies free to 
exchange at any junction between their lines, ought to be made at 
the junction which is most eoiivcnicnt for the public, the fact t la 
one route is shorter than another', or one, by reason of curves or 
gradients, better adapted for fast traffic, or that at one junction 
there is a joint station, while at another there are two separate 
stations, are all matters affecting the public convenience as to the 
idace of interchange. (O. iV. of Seolhmt lOj. Co. v. Hujlikiml Jli/. 

Co.y 5 ^ Ca. 4 r. Ca. lOfC) 

316 . The fucilitie.s to be afforded under sect. 2 of 
the Kailway and Canal Traffic Act, 1834, include the 
due and reasonable receiving, forwarding, and de- 
livering by every railway company, at the request of 
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any other such companv or of any person interested 
in through passenger traffic j of such traffic to and from 
tlie railway of any other such company at through 
fares. (Tlie Railway and Canal Traffic Aetj 1888j 
ol & 52 Yict, e. 25, s. 25.) 


This section is set out in full in Ai’t. 253, and in that and the 
following Articles (254 — 258) the subject of tlnough j)as 3 enger 
fares is dealt vath. 


317 . No railway company shall make or give any 
undue or unreasonahle j)rcfcrencc or advantage to or 
in favour of aiu^ particular person or company, or any 
particular descri})tion of traffic (which hy interpreta- 
tion clause includes passengers and their luggage) in 


any rcsj)cct whatsoever, nor shall any such comj^any 
subject any particular person or company to any un- 
due or unreasonable ju’ejudicc or disadvantage in any 
respect whatsoever. (17 & 18 Viet. c. 31, s. 2.) 

See Chapter XY., anfe^ p. 332. 


318 . For the purpose of moffing by railway on any 

occasion of the public service — 

Any of the officers or men in or belonging to her 
Majesty’s navy or royal naval volunteers, and any 
other officers or men under the command or govern- 
ment of the Admiralty ; and 

Any of the officers or soldiers in her Majesty’s 
regular reserve or auxiliary forces (within the mean- 
ing of the Army Act, 1881, or any Act amending the 
same) for the time being subject to military law; and 
Any officers or men of any 2:)olicc force ; 
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(All and any of whicli officers, soldiers, and men 
arc in this Act called the forces ) ; 

Every railway company shall, on the production of 
a route duly signed for the conveyance of the forces, 
provide conveyance for them and their personal lug- 
gage, and also for any public baggage, stores, arms, 
ammunition, and other necessaries and things, whether 
actually accompanying the forces or not, at all usual 
times at Avhich passengers arc conveyed l>y the com- 
pany, on such terms as may be agreed on between the 
railway company and the Secretary of State, Admi- 
ralty, dr police authority, and subject to or in default 

of agreement on the following terms . 

The passenger carriages provided shall be of such 

classes in use on tlio railway, and in sncli propor- 
tions, as specified in the route. All carriages being- 
protected from the weather and having proper ac- 
cominodation : 

The fares shall not exceed the following proper- 
tions of the fares charged to private passengers for 
the single journey by ordinary train in the respec- 
tive classes of carriages specified in the route, that 
is to say, if the number of per.sons conveyed is less 
than one hundred and fifty, three-fourths ; and if 
the number is one hundred and fifty or more, then 
for the first one hundred and fifty, three-fourtb.s, as 
for four officers and one hundred and fort} -six 
soldiers or other persons; and for the numbers in 
excess of the said one hundred and fifty, one half: 

" Tills section shall apply to such wives, widows, and 
children of members of the forces as are entitled to 
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be conveyed at the public expense, in like manner 
as if they were 2 )art of the forces; but children 
less than three years old shall be conveyed free of 
charge, and the fare for a child more than three and 
less than twelve A'cars old shall be half the fare 
payable under this section for an adult : 

One hundredweight of personal luggage shall be 
conveyed by the railwaj' company free of charge 
for every one coin-eyed under this section who is 
required by tlic route to be conveyed first-class, 
and half a hundredweight for every other person 
conveyed ; and any excess of weight shall he con- 
veved at not more than two- thirds of the rate 
charged to the public for excess baggage : 

« 

The said puldic baggage, stores, arms, ammuni- 
tion, necessaries, and things shall be carried at rates 
not exceeding twopence per ton per mile, the assist- 
ance of the forces to be given when available in 

loading’ and unloading the same ; 

Provided that the company shall not be bound 
under this section to carry gunpowder or other 
explosive or combustible matters, except on terms 
agreed upon between the company and tlie Admi- 
ralty, or one of Her Majesty’s principal Secretaries 
of State, as the case may be. 

For the purposes of this section a route duly signed 
shall be deemed to be a route issued and signed in 
accordance with section 103 of the Army Act, 1881, 
or an order signed by a 2 >crson authorized in this 
behalf by one of Her Majesty’s iirincipal Secretaries 
of State, or a route or order signed by a person autho- 
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I'lzccl in tins behalf by the Admiralty, or, as regards tlio ' 

police, a route or order signed In’ a person authorized 

ill this behalf by the police autliorit)-. 

Faros payable under this section sliall be exempt 

from passenger duty. Wliere a company has by 
refusal or neglect to comply with an order of tlic 
Board of Trade or the Uaihvay Commissioners lost 
the benetit of this Act, that company shall, until its 
compliance is certified as in this Act provided, be 
exempt from the provisions of this section, but shall 
be bound to convey all such persons and things as 
mentioned in this section on the same terms as if this 
Act had not been passed. (40 & 47 Viet. c. o4, s. 0. 

See (diie, Art. 29d.) 

319. (b) If at any time the Board of i radc ha\ e 

reason to believe — 

(a) That upon any railway or part of a railway, 
or upon any line or system of railways, whether 
belonging to one company or to two or more com- 
panies, which forms a continnons means of commu- 
nication, a duo and sufficient proiiortion of the 
accommodation provided by such company or com- 
panies is not provided for passengers at fares not 
exceeding the rate of one penny a mile; oi 

(li) That upon any railway carrying passengers 
proper and sufficient workmen's trains arc not pro- 
vided for workmen going to and returning from 
their work at such fares and at such times between 
six o’clock in the evening and eight o’clock in the 
morning, as appear to the Board of Trade to be 

reas 
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tlicn and in oitlier case tlie Board of Trade may make 
such inquiry as they think necessary, or may, if 
required by the company or any of the companies 
concerned, refer the matter for the decision of tlie 
Bailwav Commissioners, wlio shall liavc the same 
poAver tliorcin as if it liad been referred to tlieir 
decision in pursuance of tlie Eegulation of Railways 

Act, 1873. 

(2.) If on an inquiry under this Act it is proved to 
the satisfaction of the Board of Trade or the Railway 


Commissioners, as the case 


may be, that such proper 


J * 

cmeirs trains, as 

aforesaid, arc not provided by any railway company, 


the Board of Trade or the Railway Commissioners, as 
the case may be, may order the company to provide 
such accommodation or workmen’s trains at sucli fares 


as, having regard to the circumstances, may appear to 
the said Board or the Commissioners to be reasonable. 


(3.) If any company on whom an order is made 
inder this Act to provide proper and sufficient accom- 
nodation or workmen’s trains refuse, or, at any time 
if ter the expiration of one month from the making 
licrcof, neglect to comply with the order, the Board 
)f Trade shall issue a certificate to that effect to the 


Commissioners of Inland Revenue, and after the date 
of such certificate the company shall lose the benefit 
of this Act and be liable to pay in respect of the 
fares received after such date the same amount of pas- 


senger duty as would be payable if the passenger duty 
had not been varied as provided by this Act, and shall 
continue so liable in respect of all fares received up to 
the date at which the Board of Trade certify that the 
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companv lias complied ^^^tll the said order. Where 
tivo or more compames are concerned, the ccititicatc 
shall state M'hcthcr hoth or all, or one or more, and 

■which of them is in defaidt. 

M j 2\. company on Avhom an order i^ made 1.)} tlie 

Board of Trade under this section may, ivitlnn six 
months after the making of the order, appeal to the 
Eailway Comraissioncr.s, avIio shall have the same 
pou'cr in the matter as if it had been originally re- 
ferred to their decision. 

(5.) The Board of Trade or the Eailway Commi.s- 
sioners, as the ease may be, may reschid or vary axiy 
order made by them under this section. (40 (k 

Viet. c. 34, s. 3.) 

Under sects. 2, 4, and .5 of that Act, all fares of hi a uiilo luo 
exempt from passenger duty, and the limitations which under tho 
previous Acts were attached to tho exemption of cheap tiaius aio 

consequenlly repealed. i r n rx 

Under sect. 2, fares exceeding hi. a mile aro rendered liahlc 

to a duty of 2 per cent, in lieu of tho existing duty of o pei ceii . 

^ ^ ^ j. • • ™ than 100 000 inhabitants, and 

within areas containing not less than lu ,uo 

certified by tho Board of Trade as urban districts. The Board 

Trade have certified certain districts. 

To those reductions of taxation is attached the oondi ion (sect. 3) 

that it a duo proportion of tho accommodation afforded by cac 
company is not afforded to passengers at fares not ^ 

mile or if proper workmen’s trains aro not provided botw eon 0 in 
the evening and 8 in tho morning at such fares and hours as ho 
Board of Trade think reasonable, inquiry may bo made, and if t o 
company prove to be in default, tho above-mentioned reductions of 

taxation shall bo withdrawn from that company. 

Tlio above reductions of taxation were made by 1 arhament in 
tho belief and trust, justified in most cases by tho growth of thud 
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class traffic, and bj the increase of workmen’s trains, that the truo 
polic}" of the companies in the matter of a ceomra Delation to the 
poorer classes of society is consistent with the interests of those 
classes, and that the future would see a continual increase in the 
accommodation given to those classes. (See Hoard of Trade 
Circular, 12th October, 1883.) 

The Railway Commissioners have decided one case as to pro- 
viding proper and sufficient workmen’s trains within the meaning 
of the Act. (See North London Rij. Co. and London 4* North 
Western Rij. Co., G Ry. Oc Ca. Tr. Ca.) 

Since the year 1801, a clause has been inserted in the special 
Acts of most of the railway companies having a terminus in 
London, compelling such companies to run cheap trains for bond 
fide artizans, mechanics, and labom*ers who have daily business in 
London. The Acts protect the railway company in case of 
accidents happening to such passengers, by their liability being 
limited to 100/. The amount of compensation to be received by 
such passengers, if injimed, is to be determined by an arbitrator 
appointed by the Board of Trade, and not otherwise. 


320 . Any railway company tliat knowingly lets 
for hire or otherwise provides any special train for the 
])urposc of conveying parties to or to be present at any 
prize figlit, or who shall stop any ordinary train to 
convenience or accommodate any parties attending a 
prize tight at any place not an ordinary station on 
tlieir line, are liable to a penalt}', to be recovered in 
a summary way before two justices of the county in 
which sucli prize fight is held or attempted to be hold, 
of such sum not exceeding 500/., and not less than 
200/., as such justices determine. (31 & 32 \ict. 
c, 119, s. 21.) 

One-half of the penalty is to be paid to the party at whose suit 


tlie sumiuoiis is issxied, and tlic otlior lialt to bo^ ^ Art. 320. 
treasurer of tbe county iu wbiok the pri/.c figlit is bold or attcraptoo 
to be beld, in aid of tbe county rate. {IIM.) Service of tbe summons 
on tbe secretary of tbo company at bis office ton days before the 
bearing is sufficient to give tbe justices jm-isdiction to boar and 

determine the case. 

321 . Every railway company must provulo, and 
maintain in good working order, in every train worlaul 
by it whicli carries passengers, and travels more than 
twenty miles without stopping, such efficient means o 
communication between the passengers and the scr- 
vants of the company in charge of the tram as the 

Board of Trade may approve. 

If a railway company makes default m complying 

with this rccpiircincnt it is liable to a pcnaltv not ex 

ceedino- 10/. for each case of default. 

An/passeiiger who makes use of the said means o 
communication without reasonable and sufficient cause 
is liable for each offence to a penalty not exceeding 

5/. (dl & 32 Viet. c. 119, s. 22.) 

A train is or is not within this section according to tbe aohud 

instructions ns to stopping given to tbe company s “ ^ 

charge of tbo train. And, tbereforc, where tbe primary cause of 

an accident to a train, not provided with such 

tbe breaking of a wbeel-tlre (without any negligence on the j^ai 

between the first shock felt by tlie passengers and the actual 
disaster resulting in the mischief complained of, it was piopei y 
? ft to the jury to say-First, what was tbe effect of the company s 

time-tables taken together with tbe special 

their servants with regard to tbe train m question ; and , 

whether tbe absence of tbe statutory prccautiou was conducive o 
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the accident ’wliich occurred. {Blamiycs v. Lane. 4* York. Ltij. Co.^ 
L. li. 8 Ex. 283 ; 42 L, J. Ex. 182.) In that case Blackhiu’n, J., 
said : “I Avish to leave altog’ether open what maj be the duty of 
railway companies with I'egard to trains running for shoider 
distances than twenty miles.” 


322 , All railway companiesj except tlie Metro- 
politan Railway Company, are bound, in every pas- 
senger train wdicrc tlierc are more carriages than one 
of each class, to provide smoking compartments for 
each class of passengers, unless exempted by the Board 
of Trade. (31 & 32 Viet, c. 119, s. 20.) 

Any railway company including in such term any person or 
persons who is or are ju'o^u’ietor or proprietors of a railway or of 
carriages used for the conveyance of passengers upon a railway) 


may make application to the Commissioners of Inland Iteveuuo 
for the grant of a licence or licences for tlie dealing in and sale of 
tobacco and sniilf by any means, personal, mechanical, or otherwise 
in any railway carriage of which such company are the proprietors. 

Such application shall be made upon a form to be provided by 
the Commissioners, and containing such particulars as they may 
prescribe. 

The licence shall be granted by the Commissioners upon payment 
in respect of each carriage of the excise duty of live shillings and 
threepence, and shall expire on the fifth day of J uly after the date 
thereof. All the enactments relating to the dealing in and sale of 
tobacco and snuS and excise licences shall bo applicable to such 
carriages and licences, and every carriage in respect of which a 
licence is granted shall be deemed to be premises” of a dealer in 
and seller of tobacco within the meaning of the enactments relating 
to the dealing in and sale of tobacco or snuff. 

O 

If any raihva}" company shall deal in or sell tobacco or snufF, or 
suffer tobacco or snuff to be dealt in or sold in any railway 
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cai’iian-e, without having; in forco a licence authonzing the ccjmpan) 
so to do, such company shall incur a fine of fifty pounds ; and it in 
any proceedings for tho recovery of such fine any .lucstion s a 
aviso as to the proprietorship of any railway carnage the proof of 

proprietorship shall Ho upon the defendant. (4- & ic • c. 

s. 12.) 

See byelaw as to smoking, post^ p. 479. 


11. 0 EXEI\ALL\ , 

323. It is the duty of a carrier of passengers [who 
holds himself out to the public generally without ex- 
ception to carry passengers who offer themselves to le 
carried] to receive all persons as passengers who oiler 
themselves in a fit and proper state to be carnctl, pro- 
vided tho carrier has sulficicut room in his conveyance, 
and tho passciioers arc read)' and willing to pay the 
proper and reasonable fare, and to conform to reason- 
able regnlations as to carriage. {Lovett v. Ho s, 

Show. 127.) 

Part of the above article is placed in a bracket because it has 
never been expressly decided in England, and has always been 
doubted (independently of the obligation of radway cempanjs 
under the Railway and Canal Traffic Act, 18o4, Ait. 414 
whether carriers of passengers are boun.l to receive and cany a 
persons who offer themselves to bo carried, in J 

common carriers of goods. (See B.Mo. y. U ood, o Lro. rC K 
54- Benctl V. P. ti’ 0. Uteomboot Co., lb L. J- C. 1. r-j.) 
America it has been decided that passenger carriers are bound to 
carry passengers whenever they offer themselves and are ready to 
pay fm their transportation. (Seo Story on Jiadmeffis, 18i0 
s 591 ; Angell on Carriers, s. 525.) In Penc/rs- v. Cote, mm, 2 
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Siunners R. 221, Story, J., said : “There is no doubt this steam- 
boat is a common carrier of passengers for hire, and therefore the 
defendant, as commander, ^vas bound to take the plaintiff as a 
passengei on board, if he had suitable accommodation, and there 

vas no reasonable objection to tlie character or conduct of the 
plaintiff.’’ 

It is submitted that in England a carrier of passengers is not a 
common carrier according’ to tlie custom of the realm and the 
common law. In support of tliis view, the very material difference 
between the liability of a carrier of goods and a carrier of passen- 
gers must be remembered ; also tlie fact that at the times when 
the custom and the common law had their origin there existed no 
canying of passengers. The first case in which the liabihty of 
earners of passengers came into cpiestion was tried before Lord 
Kenyon in 1791. That related to a mail coach. 

The cases of A^ton v. Ileca'cn, 2 Esp. 53a ; Christie v. GnggSr 2 
Camp. 79; Sharpe Grei/^ 9 Bing. 457, are authorities to show 
that a person who conveys passengers onlg is not a common carrier. 

The question whether carriers of passengers are common carriers 

is not now^ of practical importance, as sect. 2 of the Railway and 

Canal TrafBc Act, 1854, makes it obligatory on railway companies, 

■who have constituted themselves carriers of passengers, to nin 

trains for the convenience of the public, if necessary. (See aniCf 
Art. 314.) 

It w ould seem that a common canier for the cairiage of passen- 
gers may, under certain circumstances, be indicted for refusing to 
carry one. {Per Batteson, J., in Pozzi v. Shipton, 1 F, & D. 12.) 


324 . A passenger is entitled to accommodation ac- 
cording to his contract. In the absence of express 
stij^ulation, a passenger is entitled to all reasonable 
and usual accommodation. (Story on Bailm.) 

The Railw^ay and Canal Traffic Actj 1854, s. 2, com- 
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pels a railway coinpaviy to grant all due and reasonable 
facilities to passenger traflic. {Ante^ Art. 314.) 

Upon an unconditional contract to carry, it seems that a railway 
company are Lound to find room for all. { Huh o oft (N. IS. Bi/.y 
21 L. J, Q. 13. 178.) A railway company are bound to find room 
in every tiain for every person holding a ticket who pre.sent& him- 
self at a starting station, hut at intermediate stations they are 
allowed to issue tickets conditionally on there being room (see bye- 
law on the subject, jmfy p. 4; 9). 

If there is no room in the first train, the railway compan} are 

fcoimd to send on tlie passenger by tlie next one. (See -bi-t. luO.) 

In Jlauo-qft v. Gt. X. lly. Co. {‘iupm), the plaintilf, intending to 
go to London and back by the defendants’ railway, paid for and 
received from them tbe following ticket at Barnsley and went to 
London with it:— “B. to L. and back. Excursion ticket. To 
retui'n by the trains advertised for that purpose on any day not 
beyond 14 days after date lioreof." A morning and evening 
retui’n excursion trains were advertised on the Saturdays, but they' 
wore not advertised to go to B. On a Satui’day morning within 
the fourteen days, the plaintiff presented himself at the L. station 
in time for the morning return train. It became full, so that the 
plaintiff could not find room in it, and it vvould have been 
dan-erous to have added other carriages to it. The company 
refused to let him go by an ordinary train, but kept him 'vaituig 
until the evening return train, in which ho found a place, ihat 
train took him only to D., where ho arrived on Sunday morning. 
No trains ran from D. to B. on Sundays. The lino from D. to B. 
helouied, not to the defendants, hut to another company, ihe 
plaintiff hired a can-iage to take him from 1). to B., and brought 
an action to recover the expense from the defendants. It was he t 
that hy the terms of the exclusion ticket and advertisements, t lo 
defendants contracted to carry the plamtilt hack to B. on any day 
within the fourteen days that he might choose, and by any of the 
advertised trains that he might select ; that not sending him by 
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Ch. XVIII. tliG moining’ train was a breacli of contract, and that takinsr him 

only to D., instead of to B., without previous notice, was a second 

breach. Patteson, J., said: “If it had been brought to the 
knowledge of the idaintiff that if, of his own pleasure, he chose 
to stay for the evening train on the Saturday, he would have 
to wait at Doncaster the whole of Sunday, I cannot say that 
he would have had any right to damages. But it was not the 
plaintiff wlio chose to wait for the evening train, the company 
refused to take him by tlie morning train. In that, indeed, they 
were right, because tlie train was too full to allow him to be earned 
with safety. But if they put him off, and kept him until the 
evening, they should have made some special provision for carrying 
him on to Barnsley at once. I do not think that they had any 
right to keep him in London until the 0 h. 45 m. evening train. 
They should have sent another train. The case finds that they 
miglit have done so without danger.” 

The evil of overcrowding of railway carriages is one which there 
is no elBcient procedure at present to prevent. The duty to receive 
passengers upon a tender of the fare, if there be sufficient room, in- 
volves that he shall not be overcrowded after he has paid his faro 
and taken his seat, and be thereby, as it were, expelled. (Cases 
in Angell, p. 470.) The railway companies have a bj'e-law which 
enacts that “ any passenger persisting in entering a carriage or com- 
partment of a carnage containing the full number of persons which 
it is constructed to convey, when any such person objects to his so 
entering the carriage or compartment,” is subjected to a penalty; 
and by another bye-law, if a passenger, in consequence of there 
being no room in the train, or in the class of carriage for which he 
has taken a ticket, “ travel in a class of carriage infeiior to that for 
which he has a ticket, the fare or difference of fare shall be imme- 
diately returned on application to any passenger for whom there 
is not room as aforesaid, if the application be made before the de- 
parture of the train.” (See these bye-laws, pp. 479, 481.) 

In the case of Jaclcmi v. 2Ief. El/. Co. (3 App. Cas. 193; 47 
L. J. Q. B. (H. L.) 303), the plaintiff was a passenger in a 
railway carriage, when tlmee persons got in beyond the number it 
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■W'QS constructed to caiTy, and icmaiiicd standing' in it until tin 
train arrived at tlio next station, 'wlicro, tlio platfoiin Lolng . 
crowded, a rusli was made for places, and, notwitlistanding that tlieio 
were these three extra persons in the carriage, the door was opened, 
and others tried to get in. The plaintiff rose from his seat and 
raised liis hand to prevent thom,Avhen the train moved on, and the 
plaintiff fell forward with his hand on tlie hinge of the door. At 
that moment a porter pushed away the people wlio veie tiding to 
get in, and slammed the door, crushiug the plaintiff’s thumb. 
There was no evidence that a complaint of the oveiciovding had 
been made to the railway officials, or that they knew of the fact. 
It was held by the nonse of Lords that there was no evidence of 

negligence proper to be left to a jury. 

Bramwell, L. J., said: “No doiiM bj- doubling tbe number 
of carnages, by letting passengers on to the platform one by 
one, by stopping at each station five minutes, by having a porter 
for every carriage or two, or perhaps ton, it v ould bo possible 
to prevent persons getting into carriages where there was no seat 
for them. But with the precautions to ensure this, to make it 
absolutely certain, the traffic must stop. It would not pay tho 
defendants to carry it on, nor be worth while for tho public to 
make use of it. All that the public has a right to expect, all that 
the defendants undertake for, is that which is consistent with 
practically working tho railway. Docs tho intrusion of three men 
in a carriage already full afford any evidence that there is any 
failm-e of what is practically possible in the management of the 
railway ? I say no. I do not believe that anyone in his conscience 
would say that ho would censure or reprimand either tho directors 
or manager of tho company, or the iiorters at a particular station, 
on its being proved that three persons at that station had got into 
a can-iago already full. How is it to bo avoided? How can the 
porters see that a carriage into which the people are getting is 

full?” 

In Chitty and Temple on Carriers, p. 2.5'2, it is said that “ a 
passenger is entitled to sufficient room and accommodation ; and 

r; u 2 


Ch. XVIIT, 
Art. 324. 


452 


THE LAW OF CARRIERS, 


^Art 324^' number are taken on a- coach, he may 

occupy his seat, and may recover all expenses incurred 


in performing his journey by other conveyances. 


J} 


325, The contract witli a railway company is made 

bj 2 )aj mciit of money by the 2)asseug*er in exchange 
foi a ticket whicli operates as a receipt for the money^ 

and specifies to sonic extent the particulars of the 
contract undertaken. 

The contract into wliich a railway company enters 
'v^ith a passenger by g’iving liim a ticket between two 
2daccs is tlie same whether the joiirno}" be entirely 
o\ or their own line or partly over the line of another 
company. (G. W, %. Co. v. Blake, 31 L. J. Ex. 346; 
T/iomas v. Bhymneu Co., L. 11., 0 Q. 13. 266 ; 39 L, J. 
Q. B. 141 ; po8l, p. 486.) 

A railway coinjiany which grants a ticket to an in- 
tended passenger imjfiiedly undertakes to jn’ovide a 
train to forward him within reasonable time^ and with 
reasonable speed. 

When a passenger ticket is expressed to be “issued 
subject to regulations in the time-table/’ such regula- 
tion or conditions become part of the contract between 
the passenger and the company. (JIcCarla?i v. W. E. 
By. Co., 54 L. J. Q. B. 441 ; Le Blanche v. L. ^ JJd 
By. Co., 1 0. P. D. (C. A.) 286 ; 45 L. J. C. P. D. 
(Aj^jp.) 521 ; Woodgale v. G. W. By. Co., 51 L. T. 826 ; 
33 W. R. 428.) 

It was decided, in the case of Hunt v. G. W. Bi/. Co. (34 L. J. 

C. P. 265), that the mere granting of a ticket does not impose on 
a railway company the obligation to have a train ready to start at 
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a definite time. In tliat case the plaintilf was non-suited because 
he did not put in evidence the time-tables of the company. The 
facts were these : — 

The plaintiff took a ticket from the defonJants from C. to N. ; 
the plaintiff, after waiting a long time, was told by a porter tliat 
the train was late in conserpience of an accident, and the train 
eventually arrived an hour and a half late. The consequence was 
that the plaintiff was too late for the train at G., which would have 
earned him on to X. The time-table was not put in, but only 
some eorrespoudence, in which the defendants repudiated tlieii 
liability on the ground that, by the time-tables, they gave notice 
they would not be liablo for the trains not keeping time. It was 
held that there was no evidence of a cause of action. 

Erie, C. J., said: “Xo special contract arises from mere talk 
■^dth officials — casual talk Avith an official, whose duty ma^ nieiely 
be to open or shut the doors of the carriages j and indeed all that 
the porter says is that the train is late.’’ 

326 . The publication of tinic-tablcs amounts to 
a promise by the railway company that the tiains 
will run as therein advertised, and subject to the terms 
and conditions tlicrcin stated, for the conveyance of 
j^iiy person m'Iio regularly applies for a ticket and 
tenders tlic proper fare, 

The publication of time-tables amounts to a contract 
by tlic publishing company tliat not only' tlieii outl 
trains but tlie trains of other companies uill lun in 
conformity therewith. (^DchIou v. 0. 1^1/ • 25 

L. J. Q. Ib 129 ; Jlurstx. G. W. 7?y. Co., 34 L. J. C. P. 
2G4 ; 19 C. B. (N. fe.) 310.) 

In Dodon a CVf.se, in the printed and pxddishcd time-tables of the 
defendants for the month of March, 1855, which w'ere kept in cir- 
culation throughout the month, a passenger train was advertised to 
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leave the defendauts’ station in London at 5 p.m., and to arrive at 
reterhorough at about 7.20 the same evening, and about the same 
time to proceed on to Hull, arriving at Hull about midnight. The 


time-tables contained the following notice: — ‘‘The companies make 
every exertion that the trains shall be punctual, but their arrival 
or departure at the time stated will not be guaranteed, nor will the 
companies hold themselves responsible for delay or any conse- 
quences arising therefrom.” The defendants’ line of railway ex- 
tended as far as A. beyond Peterborough, but they had running 
powers over tlie L. Sc Y. Piaihvay to H., where the N. E. Railway 
Company’s line joined ; and under the Railway dealing Act, 1850, 
tlie defendants had for some time been issuing tickets vith which 
passengers were conveyed, as advertised, from Peterborough to 
Hull. But, on the 1st of March, the N. E. Railway Company 


discontinued to run their train, having given previous notice to the 
defendants, but not until after their time-tables had been printed 


and published, and in consequence the defendants were no longer 
able to issue tickets bv the train as advertised. Relying on the 
time-tables, the plaintiff left London on the 25th of March for 
Peterborough, on business, intending to go on to Hull the same 
evening. He accordingly applied to the clerk at the Peterborough 
station in proper time for a ticket by the train advertised to leave 
for Hull about 7.20 p.m., and offered to pay the fare ; the clerk, 
however, refused to grant the ticket, stating as a reason the 7^7, E. 
Railway Company having discontinued their train as before. The 
plaintiff then took a ticket and proceeded as far as the M. J unction, 
where he was obliged to remain that night, and, it was admitted, 
had ill consequence sustained a pecuniary loss. It was held by 
Campbell, C. J., Wightman, J., and Crompton, J., first, that for 
the reasons stated in this article, the defendants wore liable to the 
plaintiff for a breach of contract. Secondly, that by continuing 
the publication of the time-tables throughout the month of March, 
the defendants w'ere also liable for the loss to the plaintiff, caused 
by a false representation knowingly made. And, per Crompton, J., 
that an action ivould lie against the defendants for a breach of duty 
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in refusing to tal^e tlio plaintilf to Hull as advertised, Lord Camp- ch^xvill. 

bell, C. J., saki, “ It seems to mo that railways would not bo that — ^ 1 

benefit and accommodation to the public which we find them to bo, 
if the representations made in tbeir time-tables arc to be treated as 
so much wasto paper, and not considered as the foun<lation foi a 
contract.” And Wiglitman, J., “It is said that the company 
would bo made liable, though prevented by some inevitable acek 
dent from running’ the train ; but it seems to mo such a liability is 
prevented, and that the case would then come within the limitation 
in the time-tables, that tho company would not bo responsible for 
delay, or any consequences arising therefrom.” Crompton, J., in 
the course of his judgment said, “I think tlie statement was made 
at any moment during tho time tho time-tables were continued, 
and the defendants therefore held out a false representation to tho 
public, by which tho plaintilf sustained damage. I also think 
they would be liable for a breacli of their duty in not carrying the 
plaintiff as a passenger, as they have held themselves out to do. 

They could not properly refuse to cairy a person ottering himself 
as a pas.senger, and ready to pay his fare ; and it would be a serious 
inconvenience if, hohhug themselves out as common carriers, tho 
company were not bound to carr_) passengeis. I entiitain some 
doubt as to how far tho liability of the defendants can bo rested 
upon contract. I prefer resting my judgment on the duty and 
obligation of tho defendants as common carriers by which they 
were bound to carry tlic plaintiff. 

327. The promi^ic of a railway company, as ex- 
pressed in tlieir time-tables, amounts to no more than 
an undertaking to use remsonublc diligence to ensure 

punctuality. 

'I’he words “ every attention will be paid to ensure 
punctuality as far us practicable ” in the time-tables of 
a railway compan)- import a contract to use due atten- 
tion to keep the times siiccihed in the time bills as far 
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Ch. XVIII. 
Art. 327. 


as 2 >i’^cticablej liaving regard to the necessary exig^en- 
cics of the traffic and circumstances over which the 
comjoany liavc no control. {Le Blanche y. L, ^ JV, IF. 

%. Co., 1 C. P. D. (C. A.) 286 ; 45 L. J. C. P. D. 
(A})p.) 521.) 


In that case the plaintiff had taken a ticket at defendants’ station 
in Liverpool for Scarborough, I'id Leeds. In consecpionce of delay 
on the journey jdaintiff arrived at Leeds after the ordinary train 
had left, and, though travelling for pleasiu'e only, ho took a sj:)ecial 
train thence to Scarhorougli. In an action to recover the cost of 
the s[ieeial train, the Court of Apj'Jcal held, (1) that the facts and 
documents which formed the contract were the taking and granting 
of the ticket, the ticket, tlie time-tahle, and the conditions. The 
conditions referred to were, amongst otliers, these ; — Time Bills. 
The ^^uhlished train bills of this comj^any are only intended to fix 
the time at which passengers may he certain to obtain their tickets 
for any journey from the various stations, it being understood that 


the trains shall not start before the aj^pointed time. Every atten- 
tion will be paid to ensme jiuiictuality as far as it is practicable; 
but the directors give notice that the conijiany do not undertake 
that the trains shall start or arrive at the time specified in the bills, 
nor will they be accoimtable for any loss, inconvenience, or injury 
which may arise from delays or detention. The right to stop the 
trains at any station on tlie line, though not marked as a stopping 
station, is reserved. The granting of tickets to passengers to places 
off the com 2 )any’s line is an arrangement made for the convenience 
of the public, but the comj)any do not hold themselves responsible 
for any delay, detention, or other loss or injury whatsoever arising 
off their lines or from the acts or defaults of other 2 >artles, nor for 
the correctness of the times over the lines of other companies, nor 
for the arrival of this company’s own trains in time for the nominally 
corresponding train of any other company.” The Court further 
held, (2) that the defendants thereby contracted to make every 
reasonable effort to ensure punctuality ; (3) that although a delay 
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of a few minutes would not bo evidence of a want of reasonable 
effort, yet a long or unusual delay was evidence calling upon tlie — — 
company to show that it arose in spite of such reasonable effort, 
and that there was evidence that sucli delay was tlie cause of the 
plaintiff’s missing the corresponding train at liceds ; (4) that the 
cost of the special train was not recoverable as damages. 

Lord Justice James in giving judgment obsi'iwed : 

“ I am of opinion that the company are not entitled to stiike 
out from the contract the words, ‘but every attention A\ill be gi^cn 
to ensure punctuality, so far as is practicable,’ and to treat this as 
a mere vague assurance, having no legal operation, in^ohing no 
legal responsibility, but only a responsibility to public opinion, to 
be enforced by letters to the ‘ Times ’ or a local journal. I agree, 
however, that is to be read in connection with tlie very clear stipu- 
lations that the company are not to be accountable for any loss, 
inconvenience, or injury which may arise from delays or deten- 
tion, ... If we consider the iininenso extent and complication 
of a modern railway system and net work in England, it would bo 
most unreasonable to i)ut a construction on such a document as the 
one before us, which would enable any passenger delayed any- 
where to put the whole traffic aiTangements, tlie conduct of the 
whole railway staff, on its trial before a judge and jury.” 

Clcasby, B., in tliat case said 

“Without saying that in no ease whatever could the traveller 
charge the expenses of a special train as part of his damages, I feel 
justided in expressing my oiiinion that every person disappointed 
through some default of the company in catching a particular train 
would not bo entitled, as a matter of law, to reinstate himself, as 

nearly as he could, by moans of a special train.” 

A railway company are not bound to forward by special tram a 
passenger failing to catch a train on their own line by reason of 
the ordinary train heing delayed hy no fault of the company. 
{Fltzoorahl v. Mhihoul Ihj. Co,, 44 L. T. 771.) Iii that case the 
plaintiff took a ticket from B. to L., by a train which was adver- 
tised to arrive at L. at 10.10 p.m. Between B. and D. the train 
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Ct. XVIII. \^’as delayed hy the floods, and consequontly failed to catch the 

^ ^ corresponding train from D. to L. On arrinng at D. the plaintiff 

found that no other train would go to L. that night. The plaintiff 
claimed to recover damages from the railway company for breach 
of an absolute contract to cany from 13. to L. on the day when 
the ticket was taken. The Court held that the railway company 
had only contracted to use due diligence to reach D. in time to 
catch the coiTesponding tiain to L., and that as they had failed to 
do so from unavoidable causes they were not bound to forward the 
plaintiff by special train. 

A passenger took a tourist ticket from a railway company on 
the faith of tlieir programme of tourist ticket anangements. On 
the back was printed, “ This ticket is subject to the regulations and 
conditions stated in the company’s time tables and bills.” The 
monthly time bill stated that the company did not “hold itself 
responsible for any delaj', detention, t'ce., arising off its lines, or 
from the acts or defaults of other parties, nor for the correctness of 
the times over other lines or companies.” The passenger was 
detained by the lateness of another company’s train. It was held 
that he was bound by the moutlily time-table, and could not recover 
the expenses incurred through such detention. [Thompmi v. 

Jaml Ey. Co., 84 L. T. 34.) 

In the common stipulation on railway tickets, that the company 
shall not bo liable for any delay in the starting or arrival of trains 
arising from accident or other cause, the words “ other cause ” 
mean “ other cause in the nature of accident,” and not “ any cause 
whatever.” (^BuvJonastv)' v. G. E. Ey. Co., 23 L. T. 471.) 

A railway company cannot absolve itself from the results of 
negligence in not starting a train by stating on the time-tables 
that the company will not “ hold itself responsible for delay or any 
consequences arising therefrom.” {Ibid.) 

In that case the plaintiff recovered the cost of a special train and 
damages for loss of market. He was a miller, the holder of a season 
ticket between Framlingham in Suffolk, and London, and was in 
the habit of going to London twice a week to the Mark Lane Goni 
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Market, by a train n-hicb was aavortised to depart at 6.40 a.in., and to ct xvni. 
react London at 10.40 a.m. The corn market opened at 11 o clock. 

On the occasion in question, although the train and engine were at 
the platform, steam was not up, and tho train could not proceed. 

Ho obtained a special train, but did not reach London until after 
12 o’clock, and was too late for tho market. Tho company relied 
upon the notice in the time-tables (fmte, p. lot), and upon t lo 
following statement upon the season ticket “ This ticket is 
issued subject to the provisions of the company’s byo-laws, ru es, 
and regulations in force during its tcim. It is also issued on the 
condition that the company shall not bo liable in respect o any 
alteration of trains, or any delay in tho stalling or “nival of 


trains arising from accident or other cause dining its term. 

Court held that “other cause ’’ meant “ other cause of accidental 

kind.” 

In consequence of the decision in Le Blanche v. L. N. TT. i?y. 
Co. (ante, p. 4.56), the Great Western Itailway made a condition 
that they would not be liable for loss or inconveuieiico or delay 
unless due to wilful misconduct of their servants, and the Court 
held that such a condition was not unreasonable. When a throng 
train arrives at a junction too late to enable a passenger to ca e 
the train running in connection, it is not wilful misconduct of le 
company’s servants to refuse to send the passenger on } a spccia 
train if haviim regard to the condition of tho line and the safe y 
of otW passe Vs, they consider it their- duty to refuse. ( ItW- 

aate v. G. TF. i?y. Co., 51 L. T. 826 ; 33 W. E. 428.) 

It would appear from that case that if a company, know ing 
that their lino was blocked, issued a ticket to a passenger or 
a tln-ough train, he might hold them Uable for misrepreson- 
tation, and that personal incoirvouienco without heouniary oss 
might bo a ground for damages if the company s habilrty was 

TWatt that a railway company has paid tho demand of 
another passenger for inconvenience from delay cannot be used 
aminst them as an admission of liability. (IMI.) TTnnmul unlit v 
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Avill not entitle tlie passenger to rescind the contract and recover 
l)ack his fare. 

In AIcCart(ui v. N. E. Co. (d4 li. J. Q. B. D. 441), the 
Court held that the true construction of the conditions in that 
railway company's time-tables was that they refused to guarantee 
the punctuality of their trains according to the times mentioned 
in the tables, from v^hatever cause the in’egularity or want of 
punctuality might arise. 


328 . If a railway company fail to cany a passenger 
to tlic station for which lie lias duly taken a ticket, 
according to their contract, he may incur the reason- 

^ It 

able expense of traveling there, and claim from the 
company as damages for their breach of contract the 
expense of getting there by otlicr means, if there be 
any, or compensation for tlic trouble and incony eni- 
oneo of walki]ig tboro, if there be no other means of 


getting there ; but he is not entitled to claim compen- 
sation for an accidental injury or illness occasioned to 
him in the course of reacliing his destination by such 
means, for such eonscrpienccs arc neither the proxi- 
mate consequence of the breach of contract nor within 
tlie contemplation of the parties at the time of con- 
tracting. v. Cft. Xorthern Iljj. Co..^ 2G L. J. 

Ex. 20 ; I II. & N. 4 OS ; llohhs L. tS* S. W. Ihj, Co.y 
L. R. 10 Q. 13. Ill ; 44 L, J. Q. B. 49 ; Le Blanche v. 
L. i\: ir. 7?y Co., 1 C. r. D. 28G ; 4o L. J. C. P. 521.) 


Damages for delay of a passenger are recoverable on the principle 
that if the party hound to perform a contract do not perform it, 
the other party may supply tlie performance as nearly as he can, 
and charge as damages the reasonable expense incurred in so doing. 
(See Leake on Contracts, p. 1050.) 
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In Lc Blanche v. L. 4' W. B,, Co. {anlc, V- ‘156). Lord 
Justice MellisU said: “I tlimk that auy oxpeudiluve wine , 
according to tlie ordinary habits ot society, a person o is 
delayed on his journey ^vould naturally incur at his own cost, 

if lie had no company to look to, he oug i o ic a oaoi 

at the cost of the company, if he has been delayed through a 

kreach of contract on the part of the company ; but that it is 

unreasonable to allow a passenger to j 

expense to which he could not think of putting hiuisel 

Wheihev a passenger is justihed in taking a special 
remedy a delay caused by the unpunctuality ot the railwaj 

W Jepend" a- «« 

(See note to Art. 327.) ^ ianai'nA=;c; 

Lo« lo a pa,»,.g.r *»“ 

ly mrcionaW. lelay in onrrjmg h.m lo In. <l«.l 

Uol, C...OI b. ,«.o«,,.l ogon.l n »il«ny •> * J 

Lag, i. loo «■ '''■ "J' 

V L 8c S. TF. 10/. Co.y supra.) 

t m J the plaintiff, with his wife and two children f 
five ami seven years old respectively, took tickets on ho defcn- 
dants’ railway from Wimbledon to Uampton ^-^ur by the n 
niirlit train They got into the tram, but it did not g 
Hampton Court, but went along the other branch to Esher where 
the party were compelled to get out. It being so late at night the 
plaiiti/was unable to get a conveyance or accommodation at a 
L and the party walked to the plaintiff’s house, a distance of be- 
tween four and five miles, where they arrived at about thiee in o 
morning. It was a diw.ling night, and the wife caught cold, and 
was laid up for some time, being unable to assist lei lus an 
in his business as before, and expenses were incurred for medicw 
attendance. In an action to recover damages for the breach o 
contract, the jury gave 28f. damages, vin., IB- for the lucom cnieuc 
rffered by Ling to walk home, and 20/. for the wife s illne 
aL hs conseguences. It was held, as to the 8/., that the phiiiitilf 
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was entitled to damages for the inconvenience sufiered in conse- 
quence of being obliged to walk home; but as to the 20/., that the 
illness and its consequences were too remote from the breach of 
contract for it to be given as damages naturally resulting from it. 
Coekbium, C. J., said : “ It must be in the contemplation of the 
parties that passengers put down at a wrong place will have to got 
home. If there are means of doing so they must avail themselves 
of them, and the company are responsible for the cost incurred ; if 
there are no such means, the company are responsible, and must 
compensate for the inconvenience which the absence of means 

causes.” 


( 4G8 ) 
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I, R 2 ULWAY F^vres. 

329 . A railway company may nsc and employ 
locomotive engines and carriages to be drawn thereby 
to carry and convoy upon the railway all such pas- 
sengers as shall bo offered to them for that purpose, 
and°makc such reasonable cliarges in respect thereof 
as they may from time to time dotormino upon, not 
exceeding the fares by the special Act authorized to 

be taken by them. (8 Viet. c. 20, s. 80.) 

See Art. 212. _ 

A railway company liavc power to vary tkeir passenger fares, 
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provided they charge the same to all, and do not exceed the max- 
imum sums authorized by their special Acts. (8 Viet. c. 20, s. 90.) 
See Art. 213. 

Where two railways are worked by one company, then, in the 
calculation of tolls and charges for any distances in respect of 
passenger traffic convc 3 ^ed on both railways, the distances traversed 
shall be reckoned continuous!}’ on such railways as if they were one 

railway. (31 & 32 Viet. c. 119, s. 18.) 

As to the jiu'isdiction of the llailway Commissioners over 

passenger fares, see Chapters XIII., XIY., and XV. 


330 . “E very coni pan v shall cause to be exhibited 
in a conspicuous place in the booking office of eacli 
station on their lino a list or lists, painted, printed, or 
Avritten in legible charactons, containing' tlic fares of 
passengers by tlie trains included in the time-tables 
of the company from that station to every place for 
Avhich passenger tickets are there issued.” (The Regu- 
lation of Railways Act, 1868, 31 & 32 Viet. c. 119, 

s. 15.) 

VTicre an aggregato sum is charged by the railway company for 
conveyance of a passenger by a steam A'cssel and on the railwa} , the 
ticket is to have the amount of toll charged for conveyance by the 
steam vessel distinguished from the amount charged for conve}ance 
on the railway. (31 & 32 Viet. c. 119, s. 16. Art. 263.) 

Upon complaint by the I). Steam Packet Company that the 
N. W. Railway Company had not complied with sect. 16 of the 
Regulation of Ilailways Act, 1868, which enacts {mfe)' aha) that 
“where an aggregate sum is charged by the company for convey- 
ance of a passenger by a steam vessel and on the railway, the 
ticket shall have the amount of toll charged for conveyance by the 
steam vessel distinguished from the amoimt charged for convey- 
ance on the railw’ay,” it w'as admitted by N. W. Railway Com- 
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pnny to Le so, Lut as tlio D. Steam Paekct Company did not sll 0 ^v 
that such non-compliance had caused any damage to themselves, 
the Commissioners made no order. {Cili/ "t Duhhn iSUnni Pialuf 
Co. Y. L. X. Jr. P;/. Co., 4 lly. & Ca. Tr. Ca. 10.) 


Ch. XIX. 
Art. 330. 


331. ‘‘If anj' por.son travel or attempt to travel in 
any carrla-fc of tlic company, or of any other company 
or' party using: the railway, without having previ- 
ously paid his faro, and with intent to avoid payment 
thereof, or if auv person, liaviiig paid In.s faro for a 
certain distance,' knowingly and wilfully proceed in 
any sueh carriage l>eyond such distance, without pic 
viou.sl\- paying the additional faro for the additional 
di.stan'ce, and with intent to avoid payment thereof, 
or if any person knowingly and wilfully refuse or neg- 
lect, on" arriving at tlie point to which he has paid his 
fare, to quit .such carriage, every sueh person .shall for 
every such offence forfeit to the company a sum not 
exceeding 40.v.” (8 \ict. c. 20, s. IO-j.) 

The offence under this section is a criminal offence, and the 
penalty rccoverahle under the section is not a “civil debt” within 
the terms of sect. C of the Bummary Jurisdiction Act, 18.9; nor 
do the provisions of sect. 3-3 of that Act apply in sueh a case. Iho 
magistrate may, on conviction and non-payment, issue a distress 
w'arrant under sect. 140 of the llaihv, ays Clauses Consolidation Act, 
1843 and if snflicicnt distress is not found, shall imprison the 
defendant under sect. 147. (A. v. P.g/.t, 8 Q. 13. 1). (C. A.) lul; 

51 Li. J* T i' f +1 ■ 

A lone- series of decisions has cut down the .application of tins 
section to cases of fraud strictly so called. (Dcanfc, v. To,vn,hco,l, 
L It. 1 tl- B. 10.) In that case, the passenger took a return 
ticket from E. to S. and hack, lie travelled to 8. ; hut, on the 

II II 
M. 
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return journey, instead of getting out at E., he proceeded as far as 
X., "unthout obtaining a fresh ticket. On getting out at N., he 
delivered up the ticket, explained the circumstances to the guard, 
and tendered the difference of the fare. It was held that he could 
not he convicted of the statutory offence, there having been no 

intent to defraud. 

In JR, V. Fro'c (24 L. J. il. C. 6b j 4 E. & 13. 598), it was held 


that a passenger who takes a ticket for the longer distance and gets 
out at an intermediate station is not thereby guilty of an offence 
within sect. 9G of the Railways Glauses i\.ct, even though his 
object in so acting was to avoid payment of the larger fare. 
Railway companies, by printing on their tickets or otherwise that 
tickets are available only for tlie stations marked upon them, 


can make a special contract to that effect. Sec Sfeicarf v. L. 4' - 

W. n>/, Co. (dd L. J. Ex. 199 ; d II. C. 135). 

“ 'Without having paid his fare ” means the fare for the class by 
which the j>assenger tmvels. A passenger who, with a second or 
third class ticket, travels in a superior class with intent to defraud, 
is liable to be convicted under this section. {^C illuujftani v. Jf 


44 L. T. 715 ; 2!) AV. R. 890.) 

A., who was travelling on the Gf. AV. Railway in a train going to 
N., produced the “forward half’’ of a tourist return ticket from L. 
to X. and back. This ticket had been originally issued to another 
person, and was stated on the back thereof to be non- transfei able. 
Tlie original taker luid used the ticket as far as II. on the "V'ay 
from L. to X., but then proceeded on a different route, and conse- 
c^iiently, not having* given up the forward half of the ticket, sold it 
to A., who was travelling with it between II. and X. The Court 
held that A. was liable to be convicted under 8 & 9 Viet. c. 20, 
s, 103, for travelhng without having previously paid his fare with 
intent to avoid payment thereof. i^Loogdon v. MoiceUsy 4 Q, 13. E* 
337 ; 48 L. J. M. C. 133.) 
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II. — Railway Bye-laws. 


Ch. XIX, 
Art. 332, 


332. By the Railways Clauses Act, 1845, railway 
companies arc empowered from time to time, subject 
to the provisions of that and the special Act of the 
company, to make regulations for tlie following piu- 

poses : — 

For regulating the mode by which, and the speed 
at which, carriages using the railway aie to be 

moved or propelled ; 

For regulating the times of the arrival and de- 
parture of any such carriages ; 

For regulating the loading or mih>ading of such 

carriages, and the weights which they are respec- 
tively to carry ; 

For regulating tlie receipt and delivery of goods 
and other tilings which are to be conveyed upon 

such carriages ; 

For preventing the smoking of tobacco, and tlie 
coiiiniission of any other nuisance in or upon such 
carriages, or in any of the stations or premises occu- 

pied by the company \ 

And, generally, for regulating the travelling upon, 
or using and working of the railway. But no such 
reo-ulation shall authorize the closing of the railway, 
or^prevent the passage of engines or carriages on the 
railway at reasonahle times, except at any time when, 
in consequence of any of the works being out of re- 
pair or from any other sufficient cause, it shall ho 
necessary to close the railway, or any part thereof. 

(8 Viet. c. 20, s. 108.) 


II II 2 
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And for tlio bettor enforcing the observance of sucli 
regulations, tlie companies are empowered, subject to 
the provisions of 8 & 4 ^ ict. c, 9p, to make b} e-lavs, 
and from time to time to repeal or alter sucli bye-laws, 
and make otliers, provided tliat such bye-laws be not 
repugnant to the laws of that part of the United 
Ivingdom where tlic same are to have etfect, oi to the 
provisions of that Act or the special Act ; and such 
l.)ve-laws must be reduced into writing, and have 
aflixed tliereto the common seal of the comj)aii\ ] and 
any person offending against any sucli l)ye-law is 
liable to a penalty nut exceeding u/. for ever\ offence ; 
and if the infraction or non-observance of ain such 
bye-law, or other such regulation, be attended A\i 
danu'cr or aniio’S’ance to the public, or hindiancc to 
the coinpam' in the lawful use of the railva^, the 
compan\' may summarily interfere to obviate oi le- 
move such danger, annoyance or hindrance, and that 
without iirejudice to any penalty incurred by the in- 
fraction of any such lyve-law. (d^cct. 109.) 

Xo lyve-laws made under sect. 109 of the Kail ways 
Clauses Act, 1S45 (8 Viet. c. 20) arc valid unless con- 
firmed and allowed by the Hoard of Iradc. (3 & 4 

Viet. c. 97.) 

The approval of tliB lioaial of Trade does not pi event an in(|Uii3' 

s to the validity of bye daws, (/?. v. IJ ood^ d E. & b. 40.) 

The bye-laws of a railway company made pursuant to these 

ections are documents of a public nature, and prove able as such. 

Upon an information charging a passenger with an infraction of 
, h^^e-law, it was proved that a copy of the hyedaws was affixed in 
he manner directed hy the Act at the two stations respecth ely at 
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■wliicli the pafsciiger entered and quitted tlio eatnago, and it was 
held sufficient inoof of pnldioation ; and that it was not necessary - 
to prove fm-ther that copies were affixe.l at every other station on 
the line. {Alottci-nm v. luu^/o-ii Coiiiifi<>< Hn- Co., 2!) L. -T. iNf. C. 

. - . . • 1 r 

AVhero a hye-law of a lailway company inqioses eertam du los on 
passengers and lays correlative duties on the company, the ( ompany 
must have strictly complied with the bye-law on their part to eiititlo 
them to enforce it against the passenger. v. dt. X . 

Co., L. It. 1 Q. B. 7 ; 60 L. J. Q- B. 10.) 

333. The followiiio- f 11 d e 

issued By the Board of Trade, and ha.s Been univer- 
sally adopted By the railway companies. Any varia- 
tion from this form must have the .sanction of the 

Board of Trade — 

“ IBye-laws and 1\.eoul.\tidn^ 

“ Made by the Railway Company, with the approval of the 

Board of Trade, for regulating the Iravilling upon and using 
of all railways belonging to, or leased to, the said company, 
and with renieet to Mhieh that company have power to make 

bye-laws. 

“Ghfoiiiior/ Th-M <iiid (h Uvn-ouj up ihe mmo. 

“ Xo 1 . Xo passenger will be allowed to enter any carnage used 
on the railwav, or to travel therein upon the railway, unless furnished 
by the company with a ticket specifying the elas.s of carnage and 
the stations for conveyance between whieli such ticket is issue . 
EiA ..,,1 .IcUvo, »,, hi, .hfe< (whelhor . 

contract or season ticket or otherwise) to any duly authoimed 
servant of the company whenever recpiired to do so for any purpose. 
Any passenger travelling without a ticket, or failing or relusing to 
deliver up his ticket as aforesaid, shall be required to pay the laio 
from the station whence the train originally started to the end of 

bis journey.” 


Ch. XIX. 
Art. 332. 
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In the very recent case of Butler v. M, 8. (S’ L. By. Co. (21 
Q B. I). 207 ; o7 L. J. Q. B. I). 564), the Court of Appeal de- 
cided that vliere a railway passenger has taken and paid for his 
ticket, hut Jias afterwards lost it, and has declined to pay the fare 
again, the company cannot eject him from the railway can'iage, 
hut, assuming the condition to he reasonable (see p. 471), can only 
take his name and address and sue him for the fare. 

In that case, tlie ticket issued to the plaintiff incorporated by 
reference this hye-law. The plaintiff, liaving lost the ticket, was 
unable to pi'oduce it when required to do so during the journey by 
one of the defendants’ servants. The plaintiff was thereupon 
required to pav the faro from tlie station whence the train had 
started, and, on liis declining to do so, was forcibly removed by the 
defendants’ servants from tlie carriage in which he was travelling, 


no more force, liowever, being used than was necessary for his 
removal, lie tliereupou sued tlie defendants for assault. Ihe 
Court of Appeal held that the contract between the plaintiff and 
the defendants did not h}' implication authorize the defendauts to 
remove the ]»laiutiff from the carriage on his failing to produce a 
ticket and refusing to pay the fare as prov ided by the condition ; 
that the defendants Avere not justified in so removing him; and 


tliat the action was therefore maintainable. 


A railway company are not liable in an action for assault and 
fal.se imprisonment, by reason of one of their servants giving a 
passenger into custody, if the act is done in contravention of 
instructions and beyond the scope of the employment. (Jf at/cer 

V. 8. E. By. Co., L. B. 5 C. P. 640 ; 39 L. J. C. P. 346.) 

A foreman porter, Avho, in the absence of the station-master, is 
in charge of a station, has no implied authority to give in charge 
a person Avhom he suspects to he stealing the company’s property ; 
and, if he gives in charge on such suspicion an innocent person, 
the company are not liable. [Edicards v. L. 4* Ah If . By. Co., 
L. P. 5 C. P. 445 ; 39 L. J. C. P. 241.) See ante, Art. 187, as 
to the authority of a railway company’s servants. 

A passenger by a railway carriage w’as ordered to leave it by 
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the company’s servants under circumstances which did not ]usti y 
them in what they were doing; and it appeared that upon eaMiig 
the carriage lie left a pair of race-glasses upon the seat wliiel, as 
the train proceeded without him, were lost. The Court held tha 
the loss of these glasses was not the natural result of the 
act, and that the plaintllf could not recover their value (Ghu 

V. L. 4- S. 1C. hh/. Co., L. 11. 3 Q. B. ; 3. Tx J. v. ■ ■>, .) 

It has been held in America that passengers on a railu aj ai 
hound to conform to a regulation of the company reiiuu-ing pas- 
sen "-ers to exhibit their tickets when requested by the conductoi , 

and“ if they do not so conform, they may ° " Py 

the train, no unnecessary violence being used. d v. at . .t 

4- Erie liy. Co., 15 N. Y R. 455.) CW {.anie. 

Lord Esher, M. ll.,in delivering judgment hnUa . ^ y 

n 470) said: “One of such bye-laws and regulations proMdes th. , 
Fev ry passenger shall show and deliver up his ticket to any duly 

TtSiLl ..,va„l ol .h« con, ran,. „ L„. «« .!» » "“r 

autUoiize travelUim without a ticket, or failing 

pm-pose; and any passongei tla^ellln^ ni 

Iv Mfusiim- to show or deliver up his ticket as aforesaid, shall be 
required to pay the tare from the station whence the tram origina 

started to the end of his journej. flnt 

for the purposes of this ease to discuss the , , 

^ ^ 11 io+r\-iTi nr how far the iilamtilf wouiu 

is a valid or reasonable regulation oi 1 . 

be bound by it if unreasonable. It would seem, if the dcenion 

^ c 7 -, ;> C'/, ( o O B 1) 45G) bo correct, not to be 

Saiim/ers v. S. E. My. Co. (o tt. Xi. u. ) 

reasonable Whenever it becomes necessary wo must deal 
that question, but I think we m y 1 

^ ^ • 1 nn ohlicration to show liis ticket, when nsked to do 

so tnd if he fails to do so, a certain cousequonce is to fo 1“ . 

viL thLt he must pay the fare from the station whence he tram 
M But siippL that he refuses to do so, he no doubt breaks 

his contract; but does it result that the company s 

lay hands on him and remove him from the • 

think that it does. The remedy is by proceeding against him fo 
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the amount of the fare lie refuses to paju lYhero is there any 
contract hy ^vliicli ho has agreed that, if he fails to show a ticket 
or to pay the fare mentioned in the regulation, the company may 
lay hands on him and put him out of the carriage hy force ? No 
one has any right to lay hands forcibly on a man in the ahsence 
of some legal authority to do so or some agreement to that effect.’^ 


The case of Soundvr.^ v. >V. E. JO/, Co. (o Q. 13. 1), 400 ; 40 L. J. 
Q. 13. 701), referred to in the Master of the liolls’ judgment, was 


as follows : 


A hye-law of the defendant companj' provided “ tliat a pas- 
senger should show and deliver up his ticket to any duly autho- 
rized servant of the company whenever required to do so for any 
purpo.=:(‘ ; aiid tliat any person travelling witliout a ticket, or fail- 
ing or refii>ing to show or deliver up his ticket as aforesaid, should 
ho required to pay the fare from the .station where tlic train origin- 
ally started to the end of his journey.” The plaintilf had a ticket 
entitling him to travel on the lines of the defendants and the 
London and South Western Itailway Company fi’om Charing Cross 
or Cannon Street to Windsor and hack. Having come to the 
Waterloo Junction Station on the defendants’ line, where he had 
to change trains, he had for this purpose to go from the defen- 
dants’ .station to that of the London and South Western Hail way 
Compaiqy. On jjassing out of the defendants’ station he wjis asked 
to show his ticket, but refused to do so. There was no intention 
to defraud on the plaintiff’s part. The defendants summoned him 
under the above bve-law, and he was convicted in the amount of 

v' ^ 

the faro from the station whence the defendants’ train by which he 
travelled had started. The Court held that the conviction must be 


quashed. 

Cockburn, C. J., said : “Assuming that the powers given 
hy the 108th section of the Hail ways Clauses Consolidation Act, 
to make bye-laws for ‘ regulating the travelling upon or using 
and working the railway,’ applied to persons travelling in the 
company’s carriages, which he was inclined to think it did not, it 
was not competent to the company hy their bye-law to make the 
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refusal to show tho ticket an offence in the absence of a frau.lnlcut 
intention ; secoiully, the bye-law was void for uurcas..nablcncss, - 
because the penalties tbcreuinlor for offences of .-qual cninina ity 
would vary with the distance from wbicb the train might originally 
have started ; and thirdly, the hye-law was inapptieal.lo fo the 
case, as the power to make hyo-laws was confimHl to tho case o 
persons travelling on tho railway, which the plaintiff was not doing 

when required to show his ticket. 

And Lush, J. : “ Tho hye-law was void for unreasonableness, 

heoause tho penalty for not' showing tho ticket varied according to 

tho distance the train had travelled, and also because the passenger 

was required not only to show, but to dediver up Ins ticket w len- 

ever required for any purpose. 

It seems that, as against a passenger who has, in good iai i, 
travelled a short distance upon tho lino without having procured a 
ticket, this bye-law is unreasonable and vonl— masmuc as i is in 
substance an attempt to inllict a penalty for doing mt mu laiu 
that which, by the joint operation of sects. lUd and 10.) of .A m . 

0. 20, can be punished only if done fraudulently.^ (L. ">"! 

Co. v. WaUoo, 4 C. 1’. 1). (App.) 1 It^; diS L. J. ti- T'- ! *• U IT-) 

A b 3 ^e-law v as made a railway' coiupau} , uudt i I e po^^ ^ 
of their special Act and of 8 Viet. c. 20, in the terms following 
“ Any person travelling, without tho special permission ot some 
duly authorized servant of the company, in a carriage or by a tram 

of a superior class to that for which his ticket if, 

subject to a peii.-dty not e.vceoding lO.v., and s la in a . i im 
liable to pay his fare, according to the class of carnago m n l i J 
be is travelling, from the station n here the tram m > 

unless he shoivs that he had no intention to delraiid U , 
first, that the bye-law taken as a whole was void, on the ground 
that the penalty imposed by tlio latter part nas niueasona . 
Seeondly.'tbat L bye-law was divisible, and that tlio fir=d paJ_of 
the hye-law omitted the intention to defi.nnl icquaec^ j 
c. 20, s. 103, to constitute the otfeuco. It was ^ j. 

to the statute and invalid. (Dyson v.L. Sy J- ■ • it- ®-> 

D. 32; 60 L. J. M. 0. 78.) 
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A passenger was convicted in a penalty of 10^. under this bye- 
- law for travelling in a first-class carriage with only a second-class 
ticket ; but it was found as a fact that he had no intention to de- 
fraud tlie company. The Court held, that the conviction must be 
Cjuashcd, for without deciding whether the bye-law did or did not 
make proof of the absence of fraudulent intention an exemption 
from the penalty as well as from the extra fare, it was, if it made 
the fraudulent intention immaterial in the case of the penalty, 
repugnant to 8 Yict. c. *20, s. 108, and ultra vires the company. 
{Ecftt//((iu V. Jlof/tvy d Q. B. I). 280 ; 47 L, J. M. C. 51 ; and see 
Eaniff V. Jliii. It//. Co., Ir. L. II, 1 C. L. 130.) 

A bye-law was made by a railway company, under the powers 
of their s|tecial Act and of <S 0 Yict. c. 20, in the terms follow- 
ing : — No passenger will be allowed to enter any carriage on the 
railway, or to travel therein upon the railway, unless furnished by 
the comjuany with a ticket, specifying the class of carriage and the 
stations for cotiveyanee between which such ticket is issued. . . . 
Any per.-on travelling without a ticket, or failing or refusing to 
show or deliver up his ticket as aforesaid, shall be required to pay 
the fare from the station whence the train originally started to the 
end of the journey” : — Held, that in order to entitle the railway 
company to take proceedings before justices under this bye-law, a 
demand of the sjiecific sum payable in respect of such fare must 
have been first inade to the passenger who refused, or was unable 
to produce his ticket. (Broicn v. G. E. It/j. Co., 2 Q. B. D. 406 ; 
4G L. J. M. C. 231.) 

A bye-law of a railway com pan}" ran thus : “ Each passenger 
booking his place will be furnished with a ticket, which he is to 
show and deliver up when required to the guard, c^c.,” and “each 
jjassonger not producing or delivering up his ticket when required 
is hereby subjected to a penalty not exceeding 40.s. and it was 
held that under this bye-law holders of annual tickets for travelling 
on the line are bound to produce their tickets to the railway officers 
as much as ordinary passengers. {Woodard v. Eastern Counties 
Ity. Co., 30 L. J. M. C. 196.) 

In Jennings v. Gt. i\k Eg. Co. (L. U. 1 Q. B, 7 ; 35 L. J. Q. B. 
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15), the bye-law was as follows : — “No passouger shall ho allowed to 
enter any carriage without having first paid his faro and ohtiaiied 
a ticket. Each passenger on payment of his fare will be furnished 
with a ticket, which such passenger is to show when refiuired, and 
to deliver up, before leaving the company’s premises, upon demand. 
The plaintiff took tickets for himself. Ids seri ants, and horse.s, by a 
particular train, on the defendants’ railway. Tlie tram was after- 
wards divided into two. The plaintiff travelled in the first tram, 
taking all the tickets with him. ^Mlen the second tram with the 
servants and the horses was about to start, the plaintiff’s servants 
were retiuired to produce their tickets, and on their being unable 
to do so, the defendants refused to carry them, iho Couit held, 
in an action by the plaiutiff for not carrying his servants, that as 
the defendants contracted M’ith the plaintiff, and delivered 0 
tickets to him, and not to the servants, the defendants coul no 

under the bye-law justify their lefusal to can}. .1 1 . 4.1 

A railway company’s regulations sometimes provide that tUe 

ticket office shall be closed a certain time before the starting ot each 

train. Such regulations are reasonable as tending to obviate con- 

fusion. £• o /;• 7 V 7 ." 

Lords Ardmillan and Neaves beld^ in the case o 

By. Co. V. Mutllu H-.s (5 Irvine, 257 ; Doas. p. that 

wlio lias arrived at the station too late to take a ticket sea iiube 

in the train while it is standing at the station, the company are 

justified in refusing to aUow him to remain, although ho teudom 

payment of the faro. 


“ Using Ticlcci for ang other Dag. 

“ No. 2. Any passenger using or attempting to use a 
day for which such ticket is not available, or using a le e J 
has been already used on a previous journey, is lere > su jec ti 

a penalty not exceeding 40 a. i 

The High Court of Justiciary in Scotland have lately hoh 

the case of Thom v. Caledonian By. Co. (14 «ess. Ca. (4th Soi.) o), 
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^rt^333 l->ye-law was onlj" applicable to cases wlif^re an attempt 

— — 'was made to clieat the compan}*, and that it was oppressive to 
prosecute for the penalty where there was no such attempt. The 
facts in tliat case wore tliose : B. and C. left Aberdeen by train 
for Edinburgli on Sunday. B. liad an unused half of a return 
ticket whieli was still available for some months. C. took a single 
ticket only available for the day of issue and not transferable. On 
their arrival at Berth thej' alighted from tlie train and missed it, 
apparently accidcntall}', on its leaving for Edinburgh. There was 
no other train to Edinljurgli on that day. They re.sumed their 
journey on the evening of tlio next day. On arriving at Larbert 
f^dation, where tickets are checked, B. showed C.’s ticket as his 
own. The ticket inspector ol)jected to (\’s ticket as being only 
available for tlic previous day, and rerpiired payment of the fare 
from Stirling (tlie last .■station) to Larbert. B. refused to pay or 
to give his name and address, and was handed to the police, and 
convicted of an offence against tlie liye-law. The conviction was 
r|uashed, on the ground that this was a case of oppressive application 
of tlie bye-law. 

Lord Young in delivering jmlgment said : — 

‘‘Two friend.s start from Aberdeen to Edinburgh, the one with 
a return ticket, which was available not only for that day, but 
which had still to run some months, so tliat that ticket was all 
right. The other takes a single ticket from Aberdeen to Edin- 
burgh. They missed, accidentally, the train from Perth to 
n".iliiiburg]i, which was the last train on Sunday night ; therefore 
they were obliged to break their journey. It was stated to us, but 
it was a mere incidental detail, that, having no friends to stay with 
in Berth, tliey went on to Dundee, for A\hich place they could 
catch a train, remaining there overnight. They retium to Perth 
the following day. The one ticket is all right, but the single 
ticket is said not to he availahlo, and probably that may be so in 
the sense that it was in the pov'cr of the railway officials to refuse 
to receive it. I should think the ticket collectors would he in- 
structed and authorized to pass the ticket in such circumstances. 
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I sliould be surprised if it wore not so. I cannot commend, as at 
all likely to command the approbation of tbo public, the dema ^ 
fora second fare, tbo railway company baNing alu.idj leunse^ 
the fare in full. When a passenger presents bis ticket at i erth 
the ticket examiner takes it, i)iosumably oxauunes it, and i^assos i 
by checking it off. The appellant could not have got to Larbort 
without some olhclal examining the ticket in ordinary circum- 
stances. But when he comes to Larbcrt the tickets are examined 
a-ain. The ticket collector objects to the single ticket, sajs, 

‘ This was issued in Aberdeen yeslorJay, and is not aiaiaic oi 

to-day. I will thank you for The appellant says, It was 

passed at Berth. I believe it to be a perteclly goo< ticke 
Ills name and address are demanded, but lo ni no s 
to what ho considers an imposition, and being a little bang y 
the subject, and refusing to give his name and ^ - 

handed over to the police. I am surprised, and 
that the olhcials at Larbcrt should have actci s >, an . 
that the superior officers of the company should have given con 
nance to such conduct. He gives his name and address a itei Im 
is handed over to the police, and nevertheless for ho mat t i^of 
8i/., and without a suspicion of roguery m tio nia ‘ ^ 

taffied for fourteen hours. leannot think tha b>e- ai v dd 

sanction such a proceedlng-that is, any bye-law it 

and construed. The byc-law in ipiestion -‘‘y 

read 'and applied only to rogues— to people tiling o c i , 

this was not a case of that kind at all. I had no as .e t a c - 

of that sort I am therefore of opinion that iilion the.c facts, a 
ot tbat sou. ^ ai n, -e-law, which is applicable only 

on a proper construction of ) ,iavmciit of their 

to persons who intend to i, uot well 

fare in a tricky and dislionebt maiinei, 

'“itm-d J.„ti...Cl.,t »•! ma Craigtiii 


Cli. XIX. 
Art. 333. 
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Ch. XTX. 
Art. 333. 


“ Using llchef for ang other Station. 

‘‘ ^>' 0 . o. Any passenger using or attempting to use a ticket for 
an}' other station than tliat for which it is available will be required 
to pay the difference between the sum actually paid and the fare 
between the stations from and to which the passenger has travelled, 
or, at the option of the company, the fare from the station to 
which he was booked to the end of his journey.” 

See R. V. Frerc (24 L. J. M. C. 72 ; 4 E. & B. 598). 

The effect of the decisions on the three first bye-laws seems to be 
that a frauLnlrnth/ infringing them may be a2)prehended 

and compelled by a magistrate to pay tlie fare as provided in the 
bye-laws; but that a passenger innocently infringing the bye-laws 
cannot be proceeded against under them. 

A passenger with a return ticket between any two stations on a 
line of railway cannot travel on, upon that ticket, to a station beyond 
the terminal station mentioned therein, and from and to which the 
ticket was taken, without ])ayiug the e^tra fare for the farther 
distance so travelled, notwithstanding that the charge for a retium 
ticket for the entire distance is the same as that paid by him for 
the ticket which he had taken. {G. W. Rg. Co. v. Rococh^ 41 L. T. 
415.) 


Defacing Tivhets. 

“ No. 4. Any passenger wilfully altering or defacing his ticket so 
as to render the date, number, or any material poidion thereof 
illegible is hereby subjected to a penalty not exceeding 406\ 


Sale and Purchase of Return Tichets. 

“ No. 5. A return ticket is granted solely for the purpose of 
enabling the person for whom the same is issued to travel therewith 
to and from the stations marked thereon, and is not transferable. 
Any person who sells, or attempts to sell, or parts or attempts to 
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pai-t -with tlio possession of tlie return half of any return tieket in 
order to enable any other person to travel therewith, is hereby suh- 
iected to a penalty not exceeding 40.s., and any person p\irchasing 
such halt of a return tieket, or travelling or attempting to travel 
therewith, shall he liable to pay the faro which ho would have been 
liable to pay for the single journey, and shall, m addition thereto, 

be subjected to a penalty' not exceeding 40i'. 


Ch. XIX. 
Art. 333. 


“ TU-l;cts i-iSHcJ >d(cn ilwre is room. 

“ No. G. At the iutornicdiato stations the fares will only bo 
accepted, and the tickets issued, conditionally ; that is to say , in 
case there shall be room in the train for whicli the tickets are 
issued. In case there shall not be room for all the passengers to 
whom tickets have been issued, those to whom tickets have jceii 
issued for the longest distance shall (if reasonably practicable 
have the preference, and those to whom tickets have been issue 
for the same distance shall (if reason, ably practicable) have priority 
according to the order in which tickets have been issue.l, as denote 
by the consecutive numbers stamped upon them, ihc coinpany 
will not, however, hold itself responsible for such order of pre- 
ference or priority being adhered to, but the faio oi di ° 

fare, if the passenger travel by an ordinary tram m a c .i.->s o 
carriage inferior to that for which ho has a ticket, s la e inim - 

diately returned, on application, to any passenger for wlioni or 

• r * 1 flin nuTilieatlOll Ijc lUcldo DeiOlG tllG 

IS not room as aforesaid, ii tlio appucauu 

departure of the train. 


“ SiiioJiitig. 


1 • ovTx- eliofl or covered platform 

‘‘ No 7. Every person smolaiig in an) siiea oi c i 

of a station, or in any building of the company, or <iarrnjgu 

or compartment of a carriage not specially provided tor t . 

purpose, is hereby subjected to a penalty not exceeding 40, i. 


480 


THE LAW OF CAEPdERS. 


Ch. XIX. 
Art. 333. 


company s officers and servants are requii'ed to take the necessary 
steps to enforce obedience to this bye-law ; and any person ofPending 
against it is liable in addition to incurring the penalty above 


mentioned to be summarily removed, at the first opportunity, from 
the carriage, or from tlie company’s premises. 


“ U'si/tf/ TicJief for Superior Class. 


“Xo. 8. Any person travelling wltliout the special permission of 
some duly authorized servant of the company in a carriage or by a 
train of a superior class to that for whicli his ticket was issued, is 
lierelw subjected to a jicnalty not exceeding dO-s-. ; and shall in 
addition be liable to pay the fare, according to the class of car- 
riage in which he is travelling, from tlie station whence the train 
originally started, unless he shows that he had no intent to de- 


fraud.” 

This bye-law is invalid and void. See I)f/son v. L. Ab 
71b 10/. Co. {aufe^ ]>. 478) ; and also BentJuun v. lloyh 
p. 474). 


ii 


Bdug Inlork ated or using Ohscenc or Ahusice LauguagCy 



“ Xo. 0. Any person found in a carringe, or elsewhere upon the 
company’s premises, in a state of intoxication, or using obscene or 
abusive language, or writing obscene or offensive words on any 
part of the company’s stations or carriages, or committing any 
nuisance, or otherwise wilfully interfering with the comfort of 
other passengers, is hereby subjected to a penalty not exceeding 
40,^., and shall immediately, or, if a passenger, at the first oppor- 
tunity, be removed from the com 2 >any’s premises. 


“ Damaging Property, 

“ No. 10. Any person who wilfully cuts or tears any lining or 
window strap, or cui'tain, removes or defaces any number plate, or 
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breaks or scratches any window of a caniago nsod on tlie raih\a} , 
or who otherwisOj except by unavoidable accident, daniage>, dcftices, 
or injures any such carriage, or any station, or other property of 
the company, is hereby subjected to a penalty not exceeding o/., 
in addition to the amount of any damage for which he may be 

liable. 


Ch, XIX. 
Art. 333. 


‘‘ TraveUuirf on I^oot) Steps y 

‘‘ !No. 11. No passenger shall be permitted to travel on the loof, 
steps, or footboard of any carriage, or on the engine, or in the 
guard^s van, or any portion of the carriage not intended for the 
conveyance of passengers ; and any passenger persisting in doing 
so, after being warned to desist by the guard in chaigc of the 
train, or any dvdy authorized servant of the company, is heieby 
subjected to a penalty not exceeding 40.s\, and shall be liable to be 
summarily removed from the company s premises. 


“ Entering or Icnving Carriage }rhen in motion. 

“ No. 12, Any passenger entering or leaving, or attempting to 
enter or leave, any carriage while the train is in motion, oi elsewlieio 
than at the side of the carriage adjoining the platform, or other 
place appointed by the company for passcngcis to enter oi leave 
the carriages, is hereby subjected to a penalty not exceediiiQ 40 


“ Entering f nil Carriage. 

“ No. 13. Any passenger persisting in entering a carriage or com- 
partment of a can’iage containing the full number of pei^-ons \\hich 
it is constructed to convey, when any such pci sou objects to 
entering the carriage or compartment, is hcieb} subjecte to a 

penalty not exceeding dO-s. 

M, 
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Ch. XIX. 
Art. 333. 


.oni'eyanco of Dogs in Carriages. 


No. 14. Dogs and otlier animals will not be suffered to accom- 
pany passengers in the carriages, but will be conveyed separately 
and charged for, and any person taking a dog or other animal 
with him into any passenger carriage used on the railway is hereby 
subjected to a penalty not exceeding 40$. 


“ Tahing Loaded Fire A rms. 

“No. 15. Loaded fire arms arc on no account to be taken into or 
placed upon any carriage, waggon, truck, or other vehicle forming 
or intended to form a train or any portion of a train on the rail- 
way, or to be brought to the station or on to the premises of the 
company, and e^*ery person so offending is hereby subjected to a 
penalty not exceeding 5/. 


“ Trai'cUiiuj with Infectious Disorder. 

“ No. 1 6. The company may refuse to cany any person who has 
any infectious disorder. If any person wlio has any such disorder 
is found upon the premises of the company, or travels or attempts 
to travel on the railway of the company, without the special per- 
mission of the company, he shall be liable to a penalty not exceed- 
ing 40$. in addition to the forfeiture of any fare which he may 
have paid, and may be removed at the first opportunity from the 
compan3"’s premises. Any person who has charge of any person 
suffering from an infectious disorder while upon the premises 
of the company, or travelling or attempting to travel on the rail- 
way, or who aids or assists any person suffering from such disorder 
in being upon the premises of the company, or travelling or 
attempting to travel on the railway, shall be liable to a penalty not 
exceeding 40$., unless the person suffering from such disorder be 
travelling with the special permission of the company. 




No. 


OmnibuseSy Drivers obeying Servants of Company. 

17. Every driver or conductor of an omnibus, cab, carriage, 


or other vehicle shall, while in or upon any station yard or other 


preniisps of llie company, oboj- tho roasonaWo .liroctions of tlin 
company’s officers and sevvanls duly authorized in that behalf; and 
every person offending against this regulation is hereby subjected 
to a penalty not exceeding 40 .nv 

‘‘ Given under the common seal of tho Eailway Company 

the day of , 18 . 


Ch 

Art 



“ Secretary of the company. 

“ The Board of Trade hereh}^ signify their allowance and ap- 
proval of the above bye-laws and regulations. 

Signed hy order of the Board of Tiadt 

the day of , 18 . 

“ Assistant secretary to the Board of Trade. 

It is not a libel for a railway company to publish a strictly 
accurate account of the conviction of persons for oltencos against 
these bye-laws, &c., even if they add tho name and address. (-1 

((mkr v. N. E. ify. Co., 34 L. J. Q- H- I’-*- > '• 

Co., 16 W. K. 908.) 


THE LAW (jF CAliPiIER^. 



THE OBLIGATIOX.S OF A RAILWAY COHPAXY AS TO THE DEGREE 
OF CAKE REQUIRED IN THE CONVEYANCE OF PxVSSENGERS. 


I. &E>tEPLALL\. Articles . 

1. ]\ot hahle as Insurers, hut for Xefjl{(jcnce only 334 

2. Liahihty for Injuries produciny Death 33,3 

3. Question of uhethcr there was neyliyence or not, one for the 

^ 33G 

4. Contributory Aeyliyence by Passenger 337 

5. Passenger travelling at his oirn ris/c 338^ 339 

6. d\ot liable to a Master for Injury to a Servant 340 

i. Liability where lare not paid 341 

8. Duty of a Railway Company to Persons they allow to see 

Passengers off by the Train 349 


— Evidence of Negligence. 

9. Injuries from Management of Ti 'a in . . , , 

10. Invitation to Passenger to alight 

11. Injui les from Stational ^Irrangenients , 


. 343 
. 344 
. 345 


Eli. — C ompensation for Injuries. 

12. I he Measure of Damages 

13. Money received on an Accidental Insurance Policy not to 

be deducted .... o . - 

^ . 

4 . Arbitration of Damages 240 

15 . Order for Medical Examination of Person Injured 349 
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I. — Generally. 


Chap. XX, 
Art. 334. 


334 . Rallwa}- conipanies as carriers of passengers 
are not insurers, but are bound to exercise the greatest 
care and forethouglit for securing the safety of tlioir 
passengers, and are answerable lor tlio smallest negli- 

fi'encc on tlic part of their servants and agents ; but 

^ ^ '1 1**1 
not for unforeseen accidents whicli c*arc aiuL Aigu- 

ance could not have provided against or pio\entcd. 

(^CJtrislle v. Grhjijs^ 2 Camp. 70 ; Jackson v. IcUclI'j 2 

Starlc. 37 5 Diallcif v. SnutlY 1 C amp. 160.) 

A railway company do not warrant tliat c\ clo- 
thing they necessarily use in the conveyance of pas- 
sengers is absolutely free from defects likely to cause 
peril, and therefore tliey will not be responsible to a 
passenger for a defect in the carriage which is such 
that it could neither be guarded against 111 the pro- 
cess of construction, nor discovered by subsequent 
examination. {^licadlicad v. Midland Ihj. L. K. 

4 Q. B. 370 ; 38 L. J. Q. B. 100.) 

Carriers of passengers b}' railway contract that all 
persons connected with the carrying and with the 
means and appliances of the carrying, such as the 
carriages, the railroad, or signalling, shall use care 
and diligence; but they do not contract that other 
railway companies wlio may be entitled to use the 
railway shall not be gndty (>f negligence in the 
management of their trains. {^Yrirfld Midland Ihj, 

Co., L. R. 8 Ex. 137 ; 41 L. J. Ex. 80.) 

The contract into which a railway company enters 
with a passenger on giving him a ticket between two 
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Chap. XX. 
Art. 334. 


places is tlic same (in the absence of any stipulation), 
Avlictlier tlic journey be entirely over their own line or 
partly over tlie line of anotlier company, and whether 
the passage over tlic other line be under an agreement 
to share profits, or simjdy underrunning powers : viz., 
that due care (including in that term tlic use of skill 
and foresight) shall be used in carrying the passenger 
from one end of the journey to the otlier, so far as is 
within the com|)ass of railwa}' management. [Thomas 

V. Uh(jmn(of 11//. tb., L. R. 6 Q. 13. 266 ; 40 L. J. 
Q. 13. 80.) 

The liability of the company is independent of any 
contract between the passenger and the company, the 
law implying a duty on the part of the company to 
carry him safeh^ [Foiil/ces y. 3Iet. D. By. Co..^ 5 C. P. 
D. 157; 49 L. J. C. P. D. 361.) 


The facts in this latter case were these : — 

The defendants had running powers between H., a station upon 
their own line, and It., a station of the S. company, over the line 
of that company. The defendants and the S. company divided 
the profits of the traffic between II. and It. The plaintifP took a 
return ticket from R. to II., which was issued to him by a clerk of 
the S. company. Upon the retiu’u jouimey from H. to R. he 
travelled in a train belonging to the defendants, and diiven by 
their servants. Owing to the carriage being unsuited to the plat- 
form at R., which belonged to the S. company, the plaintiff 
sustained bodily injury. At the trial the jury found that the 
defendants had been guilty of negligence, and the Court of Appeal 
held that an action lay against the defendants, for they, having 
permitted the plaintiff to travel by their train, were boimd to make 
provision for his safety. And see Self v. L. B. 4' 0, By. Co.^ 

42 L, T. 173. 


CAIUUAGE OF FAS^KSGEliS BF BMLWAY, 

The ohlif^^ation of a railway company oxtendt^, it seems, to ever}- 

.hing «Ll* ......t d.«. wLi>L ~.U .ot ly ...y 

dill "ence or skill he discovered. 

The case of liU-hartlson v. G. E. Hi/. Co. (1 h’- T. I>. 'h4~) 
he cited as an instance of alleged negligence in allowing an uusouu 
truck to travel on the line without due examinafwn. Ihc lacts lu 
that case were these A foreign truck, loaded with coal, hdongiiig 
to the B. AVaggou Company, came on to the defendants me a 
Peterborough, and there underwcut the usual exauuuation, m icn a 
defect in one of the springs and a crack in the woodwork were dis- 
covered. The truck was shunted, upon the discovery of the delects, 
in order that it might he repaired by the waggon company to whom 
it belonged. The defect in the spring, which was the only p.essing 
defect, was repaired, and the truck was handed ocm- to the defen- 
dants, and sent on hy tliem to its destination. . n o naj . 

accident, by which the plaintilf was injured, 

. , « 1 * , fPp axles of tlie truck, it ^\as btatca 

cxistenco of a crack iii one oi iiic axi 

in evidence that by a minute examination of the truck the crac ' in 
the axle might have been discovered. The defect in the axle w 
entirely unconnected with the defects previously dlseo^eled. 

Court of Appeal held that the defendants were no xmne 
more in the way of examining tl.o foreign truck on its arriva t 
Peterborough than they had done, ami inasmucli “Y'!” 
discovered on such examination were 

defect that caused the accident, they were no ^ ^ 

of their failing upon the discovery of sueli de ee s o 

more luiiiuto oxaiuiiiation of the tiuck. 

In JIMr, V. Furness JO/. Co, (L. Ik 8 Ch L. ot * . K J. 
in j ^ defendants, as 

n T\ 4^1 lllackhurn, J., faid ; io<^ 

carriers of passengers, is to take reasonable care 
shall not be exposed to danger 

the want of due care, the passenger is k ^ 

is liable to make compensation, and nu } 

responsible.’’ 
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Chap. XX. 
Art. 335. 


335 . If railway conip<anyj tliroiig’li wrongful act, 
neglect j 01 clefaultj cause the death of a persoiij they 
nro lialjlo to an action for damages notwitlistandinf-- 
the death of the person injured, provided the act, 
neglect, or default is such as Avoukl (if death liad not 
ensued j have entitled the party injured to maintain an 
action and recover damages in respect tliereof. (9 & 10 
Viet. c. 98, amended by 27 & 28 Viet. c. 95.) 

I lie fiist of these jiVcts is Ccillctl Lord Ctiniphelhs A-ct, and, 
although it is not in terms directed against railwav companies, it 
has affiM'ted them more than any class of jiassenger carriers. 

‘‘Every such action shall be for the benefit of the wife, husband, 
paient, and child of the person whose death shall have been so 
caused, and shall bo brought by and in tlie name of the executor 
or adnimistrator of the person deceased j and in every such action 
the jury may give such damages as they may think proportioned 
to the injury resulting from such death to the parties respectively 
for whom and for whose benefit such action shall be brought ; and 
the amount so recovered, after deducting the costs not recovered 
from the defendant, shall be divided amongst the before-mentioned 
parties in such shares as the jury by them verdict shall find and 
direct.” (8 0 Yict. c. 98, s. 2.) 

^^ot more than one action shall lie for and in respect of the 
same subject-matter of complaint; and every such action shall 
be commenced within twelve calendar months after the death of 
such deceased person.” (Sect. 3.) 

In e\ery such action the ifiaintiff on the record shall be re- 
quired, together with the declaration, to deliver to the defendant 
or his attornej^ a full particular of the person or persons for whom 
and on whose behalf such action shall be brought, and of the nature 

of the claim in respect of which damages shall be sought to be 
recovered.” (Sect. 4.) 

“ The following words and expressions are intended to have the 
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meanings bereb3‘ assigned to them respcctiveh', so far as such 
meaning’s are not excluded bj' the context or 1)}’ the nature of the ■ 
subject-matter ; tliat is to saj', -words denoting the singular number 
are to be understood to applj' also to plurality of persons or tilings ; 
and words denoting the masouline gender are to bo understood to 
appl^’ also to persons of the feminine gender; and the word pel- 
son ’ shall apply to bodies politic and corporate ; and the word 
‘parent’ shall Includo father and lu-itber, and grandfather and 
grandmother, and stepfather and stepmother; and the word 
‘cbUd’ shall include sou and daughter, and grandson and 
granddaughter, and stepson and stepdaughter. (.Sect. ■>.) 

“ If there shall be no executor or admini-strator of the person 
deceased, or, there being such executor or administrator, no 
such action as in the said Act mentioned shall within six calendar 
months after the death of such deceased person as therein men- 
tioned have been brought h^' and in the iiaiue of his oi hti executor 
or administrator, then and in every such case such action may bo 
brought by and in the name or names of all or aii\- of the persons 
(if more than one) for whose benefit such action would have been, 
if it had been brought by and in the name of such executor or 
administrator ; and every action so to be bi ought shall be 
benefit of the same person or persons, and shall be subject to t lo 
same regulations and procedure, as nearly as may be, as if it were 
brought by and in the name of such executor or administrator. 

(27 & 28 Yict. c. 95, s. 1.) 

“ It shall be sullicient, if the defendant is advised to pay money 
into Court, that he pay it as a compensation in one sum to a 
persons entitled under the said Act for bis wrongful act, neglect, 
or default, without specifying the shares into which it is to be 
divided by the jury ; and if the said sum be not acceptei , an an 

issue is taken by the plaintiff as to its suflicieney, and ® 

think the same sufficient, the defendant shall be entitled to the 

verdict upon tliat issue.” (beet. 2.) 

These Acts do not appl}" to Scotland. ^ 

The personal representatives of a deceased man canno mam am 
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fiction under Lord Campbell’s Act where the deceased, if he 

had survived, would not have been entitled to recover. {IlaUjh v. 

llonaJ 2Iail S. Co., 52 L. J. Q, B. I). 6t0.) 

The plaintilF, as administrator, sued the defendants under the 
provisions of Lord Campbell’s Act to recover damag'es for the 
death of his son, wlio liad been killed by their nes‘li"ence. At the 

V O O 

trial the plaintiff gave evidence to the effect tliat he was nearly 
blind, and was injured in his leg’ and hands, and that the deceased, 
was always very kind to liim, and used to contribute to his support 
five or six years ago when he required it. The Court held, upon 
the above facts, that there w'as some evidence for the jury of a 


reasonable expectation of benefit from the continuance of the son’s 
life, entitl ing the plaintiff to sue under 0 & 10 Viet. c. 93. 
{IIi theri}i(jion v. Ah E. 10/. Co., 9 Q. B. D. IGO ; 51 L. J. Q. B. D. 
495.) 

The numerous cases which have been decided under this Act are 
to be found in lioscoe’s Nisi Prius Evidence, Hodges on Pail ways. 


and Browne and Theobald on Pailwavs. 


A sum of money was received from a railway company by way 
of compensation by the executors of a person whose death had 
resulted from injuries received in an accident on the railway, no 
action having been brought under Lord Campbell’s Act (9 & 10 
Viet, c. 93). The executors brought an action in the 
Division, to which all tlie relatives of the deceased refen-ed to in 
sect. 2 of 9 & 1 0 Viet. c. 23, were parties, asking for a declaration 
as to the persons entitled to the money. It was held that the 
Court could distribute the fund amongst such of the relatives of 
the deceased as suffered damage by reason of the death in the 



same manner as a jiu-y could have done in an action imder the Act. 
(Bithier V. BuH/er, 25 Ch. D. 409.) 


336, In all actions against railway coinj^anies for 
personal injuries, if any evidence whatever of negli- 
gence is offered, the qiiestion wdi ether tliere Avas negli- 
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g-oncc on tlic part of the company or not is for the 
^ury, and not for the Court. {Brldijcs v. Xviih London 

iJy. Co., L. R. T H. L. 213 ; 43 L. J. Q- R- (H- L ) 
151 ; Bobson v. ^V. E. By. Co., 2 Q. 13. D- Ho ; 40 L. J. 

Q. 13. D. 50; Slattery v. DidAtn, Sc. By. Co., 3 App. 

Ctis. 11 0(3.) 

Lord Coleridge, 0. J., in delivering judgment in the Court o£ 
Appeal iu the latter ease, said : “ It may bo that the judgment ot 
the House of Lords (hr., in diridyX aose, snprn), wlneh has been so 
much referred to, has sot the matter at rest ; for though their actual 
judgment was confined strictly to the facts of the case yet it wo 
take into consideration the oplnlon.s of the judges which weie 
given on that occasion, and regard the judgment ot the Lon s as 
having been given in accordance with those opinions, it mi lo 
seen that the general view of the law adopted by their Loidships 
was, that if any evidence at all is given for the plaintills, it is oi 
the jury to determine M'hether there ivas negligeuce on tlio part ot 

the defendants or not.” , . 

“ Every iud<To on the bench has o.\hausted hlmselt in endeavour- 

ine: to enunciate some proposition ^^lth 

founded on principle ; hut, after all, we must decide the case on i .s 
own facts.” {Per Brett, L. J., in AVsr v. A' B. B'J- I «•. A"' - B ' " ) 
Kelhs C. B., and BrainMell, L. J., m Jueh^on ^. - e ■ .//. «• 

(3 App. Cas. 193) held that no principle of law whatever was au 

down iu the case of Bruhjes v. iV . L. i 

Lord Cairns, L. C., in Jacl.on v. iM. Bil Vo. said 

“ The judge has to say whether any facts have been es a n> <-i 

evidence from which negligence may be reasonably ’ 

jurors have to say whether on these facts, M-hen submitted to them, 

negligence ought to he inferred. 

337. The plaintiff in tin action for ncgliscncc 
cannot succeed if it is found by tlic jury that he has 
liimself been guilty of any negligence or want ot 
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ordinary care which contributed to the cause of the 
accident. 

Til oil, ah a plaintiff may liavc been guilty of neg’li- 
a'once, and altliouah that ncalig’encc raav in fact have 
contributed to the accident which is the subject of the 
action, yet, if the defendants could, in the result, by 
the exercise of ordinary care and ding'd! ce, have 
avoided the mischief which liappencd, the plaintiff’s 
negligence will not excuse them. (^Rcullcfj y. L. ^ N, 

ir. lifj, Co.^ 1 App. Cas. 754 ; 4G L. J. Elx. (H. L.) 573, 

and the authorities there cited.) 


WbeD, in an action of negligence, the defendants rely on the 
doctrine roh-afi non yV hijnria^ they must obtain a finding at the 
trial that the } da in tiff voluntarily took the risk upon himself, and 
had a full knowledcre of the nature and extent of the danjrcr. 
Otherwise the Court will not give judgment for the defendants on 
the ground that such a finding is the only inference which can 
properly be drawn from the facts. {0>iho}'}ie v. L. JY. IF. Ity. 
Co., 21 Q. B. I). 220 ; 3G AV. R. 809 ; post, p. 591.) 


338 . A railway company, as carriers of passengers, 
being liable onl\' for negligence and not as insurers of 
their absolute safety, in stipulating that the passenger 
shall travel at his own risk,” except their 
for negligence. [3IcCawIefj v. Furness Rif. Cc., L. R. 
8 Q. R. 57 ; 42 L. J. Q. 13. 4 ; Hall v. N. E. Ry. Co.^ 
L. R. 10 Q. B. 437; 44 L. J. Q. B. 164.) 

Outside the cover of a paper book of coupons forming a railway 
ticket, issued to the plaintiffs by the defendants, was printed the 
name of their railway, the words “ Chea]^ return ticket, London to 
Baris and back, second class,’’ and a statement of the period and 
journey for which the ticket was available, but no reference to the 
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inside of the cover. On the inside, and apparent on turning the 
leaf, was a condition limiting- the i’esponsil)ilitv of the d( findant^ 
to their own trains. The plaintiif, having been injured while 
travelling by virtue of the ticket in a hroneh train, buod tlie dctcn 
dants. They set up tlie condition. The plaintiif had not read and 
did not know of it. The Court held that the whole book was the 
contract accepted by the plaintiif, and that ho, theiefoie, could not 
reject the condition, which was one of its terms, and that judgment 
should be entered for the defendants. [Bf/rke v. S. B- ^ ^ 

C. P. D. 1 ; 49 L, J. C. P. D. 107.) 

In that case Lord Coleridge distinguished it from JB nderson v. 
Stevemon {L. P. 2 11. L. Sc. 470) in the House of Lords, where 
on the back of the ticket was printed, “ Ihe conipan} iiicuis no 
liability in respect of loss, injury, or delay to the passenger or to 
his luggage, whether arising from the act, neglect, oi default of 
the company or their servants, or otherwise.^’ In the ollice there 
was hung up a notice that the passengers, and the owners of the 
passengers’ luggage, vkc., should nndertake all il>ks ^\hat..oc^cl 
It was not shown that the plaintifl s attention was called eithci 
the notice in the office, or on the back of the tiehet, oi that he knew 

either of the one or the other. 

A railway passenger took a ticket containing a piiiitod condition 
which stated that, inasmuch as the holder w'as permitted to tla^el 
(as he did) by a passenger carriage attached to a good.s tram, the 
railw'ay company should bo relieved from responsibilitj foi ^ ai y 
personal injury to plaintiff, conserpient upon, or in any way arising 
from, such passenger carriage being attaclied to a goods tiain. In 
an action by the passenger tor personal injuries, sustained b} him 
-Nvhile alighting from a carriage attached to a goods tiaiu, which, 
after certain goods w'^aggons had been shunted, stopped shoit of the 
platfonn of the station to which lie w*as travelling, the Couit 
held that the idaintiff was bound by the condition, although m fact 
unaw'^are of its terms, and that the railway' company wcic exc in[>ted 
from liability if the injuries comi>lained of aiose fioiu an accident 
within the scope of the condition. {^JoJdisoh Gn’ut boutli( ni and 

Western By, Co., 9 Ir. E. C. L. 108.) 


THE LAW OF CARRIERS. 


A drover in charge of his cattle signed a contract with a railway 
company, ^vhich stated that the cattle w'ere to be conveyed upon 
the conditions mentioned upon the back of the invoice handed to 
him, and on the back of the invoice there was printed, amongst 
other conditions, the follovdng : — “ That, as a drover is allowed to 
attend the cattle during transit, they will allow such drover to 
travel free of charge, upon condition that he so travel at his ovti 
risk.” On the face of the invoice there w\as nothing referring to 
passengers except the words “ Drover in charge free,” and at the 
foot of it were the words “ For conditions of cari’iage, see back 
hereof.” The drover did travel free, and, in consequence of a col- 
lision occurring on the journey, he received personal injuries, for 
■which he brought an action against the railway company. The 
Court held that the condition, allowing a drover in charge of his 
cattle to travel free, provided he did so at his own risk, was part of 
the written contract signed by the drover ; and that as he had 
elected to travel free he was bound by the conditions, and could not 
recover damages for the personal injuries sustained. Gi. 

N. lly. Co.y 4 L. E. Ir. C. L. 178.) 

339. Where a passenger travels on a railway at his 
own risk, the exemption from liability on the part of 
the railway company exteiidsj not only to the actual 
trail si tj hut to risks incurred on tlic premises of the 
company in coming to and going from the points to 
which the contract to carry applies, (Gallin y, A, 

N, W. El/, Co,, L. R. 10 Q. B. 212 ; 44 L. J. Q. B. 89.) 

In that case, a cattle drover so travelling, who had to alight at a 
siding, and in necessarily going to the station passed a dangero'us 
place, at which he met with an accident, ■sv^as held not entitled to 
recover, although the jury found that there had been negligence on 
the defendant company's part. 

See HaU v. N. E, By. Co, (L. R. 10 Q. B. 437 ; 44 L. J. Q. B. 
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164), as to free passes over linos in connection, and the iion-lialuUt^^ 
of a railway company where a person travels at hi?^ own lish — 
over their line under a contract w'ltli another railway company. 

In that case it was held that the ticket under which tlio idaintilt 
travelled meant that he should he at his own risk during the wlwlo 

of the journey. 

Cockbm-n, L. 0. J., in delivering judgment in McCo^rlnj v. 
Fimms Bt/. Co. (L. E. 8 Q. B. 57), said: “Tlic plaintdl had a 
free pass, and was carried under an agreement, in which it was 
provided that he should travel at his own risk, and I think that 
such an agreement must have boon intended to exclude everything 
to which the company would ordinaril}’ he liable as earners o 
passengers. Now, I 'cannot think of anything for which t ie 
company would bo liable with regard to the plaintilf, except neg i- 
gence. There would, under ordinary circumstance.^, be an obliga- 
tion to use due care in carrying the plaintiff. Iliis o ig.i ion is 
excluded by the express terms of (ho bargain, and couscrpien y 

there is a good defence to the action. 

“ An agreement that the passenger should be carried at his own 

risk would not take away the carrlor-s liability to a criminal 

prosecution. No such agreement could be set up as a dc enco o 

an indictment, but there is nothing to prevent it from icing p ear e 

in a civil action.” Bcr Blackburn J ., iM. 

340 An injury to a servant while a pas.scngcr 
upon a* railway upon a ticket taken by himself is not 
such a wrong done to tlie servant a.-^ to enable a n^ 
to maintain an action for los.'5 of sei\icc. ( 

Tr* 77 7 TJ Ql T T r* OpO ■ 19 C. 13. (e^. fe'-J 

Midland Ibj. Co.^ <34 L. J - i . ? v 

213.) 

And see Bai/1/.i v. Lhitoft (L. 11- 8 C. B. 815 ; 48 L. J. 0. 1 . 
119 ') 

In B.,rioycr v. (?. B. 7?y. Co. (4 C. B. D. 1C8), Lopes J., held 

that an action could he maintained by the father agains ano ci 
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Chap. XX. company, whose train came into collision with the train in which 
Art 340 ^ ^ 

— ' — — his son, an infant, was travelling, and tlierehy injured him, for loss 

of his services ; on tlie ground that, though there was no contract 
of carriage, there was a pure tort by the company. 

AV here a master takes a ticket for his servant, the contract is with 
the master. [Jenninys v. Gt. N. lly. Co.^ antc^ p. 475.) Where 
the servant takes a ticket for a journey by himself, although on his 
master’s service, the contract is with the servant. 


341 . Unless there he an intention in the passenger 
to (lefraiul, tlie mere non-jiaynicnt of fare Avill not 
exempt the railway company from liability for negli- 
gence. V. G, ir. ih], Co,^ L. li. 2 Q. B. 442; 

36 L. J. Q. B. 201.) 


By 7 8 A^ict. c. 85, s. G, railway companies were bound to 

carry by certain trains childi’en under three years of age without 
charge, and were entitled to half the fare charged for an adult in 
respect of all children between three and twelve years of age. The 
plaintiff’s mother, carrying in her arms the jdaintilf, a child of 
three years and two months old, took a ticket for herself by one of 
those trains on the defendants’ railway, but did not take a ticket 
for the plaintiff j in the course of the journey an accident occurred 
through the negligence of the defendants, and the plaintiff uas 


injured. /Vt the time the plaintiff s mother took her ticket, no 
question was asked by the defendants’ servants as to the age of the 


child j and there was no intention on the part of the mother to 
defraud the company. It was held that the plaintiff was entitled 
to recover against the defendants for the injury he had received. 


(Anstin V, G. TF. JR)/. Co.^ sopra). 

Cockburn, C. J., Shee, J., and Lush, J., held that there was a 
contract to carry both mother and child, and that the mistake as to 
the age of the child was no answer to an action for breach of this 
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contrfict. And Blfickburn, J., lield tliat, nyiart from any contract, 

’ ’ ‘ ^ - Art, 341. 

the company were liable for broach of a duty, arising from the fact - — 

that the child was lawfully in one of their carriages. B)laekburn, 

J., said : “In AlarshuU v. Yorl\ Xeir. lS* AVr. iib/. Co. (‘21 L. I. 

C. r. 34 ; 11 C, B. 055), the Court liohl that the contract to carry 

safely does not depend upon wlietlicr or not tlio passenger has 

himself entered into a contract with the carrier, but tliat tlio tact of 

his being lawfully within the carriage creates a duty to carry him 

safely. If there he fraud on tlio part of the passenger, no such 

duty would arise. "Whether fraud on the part of the mother would 

be the same as fraud by the child, so as to bring it within the ]u’iu- 

ciple of Waite v. iY. E, Ihj. Co. (28 Tj. J. Q. B. 258), wo need not 

inquii'e, for actual fraud is not proved.” 


342 . The (lutv of a raihvay company towards 

^ * 

those Avho, in practice, they allow to accompany 
passengers in order to sec them off h}^ the train 
without asking* special permission, is not lower than 
towards those whom they accompany. (Per Denman, 

J., in WalJchs V. G, IF. Jhj. Co,, 40 L. J. C. P. D. 817.) 


Denman, J., in his judgment, said : “ I am of opinion that a 
railway company, keeping open a bridge over their line for tlic use 
of their passengers, is hound to keep that bridge reasonably safe, 
and that if, in practice, the friends of passengers are allowed by 
the company’s servants to see passengers off the trains, and to 
cross the bridge without asking special permission, the duty of the 
company in that respect cannot bo put lower towards them than 
towards those whom they accompany for such not unreasonablo 
purpose. I think that this view is consistent with the case of 
Corhy V. mn (27 L. J, C. P. 318; 4 C. B. (N. S.) 550) and Smith 
V. London y Lochs Co, (D. It. 3 C. P. 330; 3/ L. J. C. P. 21* ). 
I regard the passenger’s friend so permitted to go along the bridge 
by constant acquiescence on the part of the railway, as not being in 
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Chap. XX. the nature of a person barely licensed to be there, but as being 

Art. 342, 

— ^ ^ invited to go to the same extent as the passenger whom he accom- 
panies, and who is there on lawful business, in which the passenger 
and the company have both an interest. I consider also that the 
case of v. Dames (L. R. 2 C. P. 311 ; 36 L, J. C. P. 

181) is in favour of this view.” 


II. — Evidence of Negligence. 


343 . A collision between two trains of the same 
company prinid facie eviclcncc of negligence. {^Sktn- 
' Y. L. B. cV S. C, By. Co,.^ 5 Ex. 787.) 

Running off the line seems also to be prbna facie 
cvidonce of negligence. {Bird v. Gt. A^. By. Co.y 28 
L. J. Ex. 3 ; Dawson v. 31. S. cf L. By. Co., 5 L. T. 682.) 


In the absence of evidence to the contrary, trains running over 
a particular line of railway are to be ^^I’osumed to be the property 
of, or at any rate under the control of, the conipan}’’ to whom the 
line belongs, although other companies may have running powers 
over the jdart of the line in question. {^Ayles v. S. E. By. Co., 
L. R. 3 Ex. 14G ; 37 L. J. Ex. 104.) 


344 . An invitation to passengers to alight on the 
stopping of the train, without any warning of danger 
to tlie jiassenger, who is so circumstanced as to be un- 
able to aliglit without danger, such danger not being 
visible and apparent, amounts to negligence on the 


part of the railway compau}' ; and the bringing up a 
train to a ffnal standstill for the purpose of the pas- 
sengers alighting amounts to an invitation to alight ; 
at all events, after such a time has elapsed that the 
passenger may reasonably infer that it is intended 
that he should get out if he purposes to alight at the 
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particular station. {^ CocMe v. S. h. ^ ^ * 


P. 321 ; 41 L. J. C. P 


•) 


In Mvidgcs v. iVo/'/A Londo)i Ihj. Co. (L. Iv. * II- L- ^I'l) it 
doubted 'whether the calling out tlio name of a station is an iiuita- 
tion to the passengers, going* to that station, to alight thcie. It 
was held that the evidence of the calling out the name in that case, 
coupled with the stopping of the train, and the interval of time 
which elapsed before it again moved, was evidence to go to a jury. 
In delivering judgment in Cvd'h^ s tv/'-v’, Cochbuiii, t^, J., said. 
“ It is not necessary here to say what would ho the effect if a 
passenger should aliglit where the danger was visible and appaiciit, 
as where a passenger gets out in broad day, ti listing to hi^ ability 

to overcome the difficulty. . . - In the present case the evideiieo 

of the conduct of the company’s servants was such as to waiiaiit 
the jury in finding that tlic train had really come to the final 
standstill, and that the company’s servants meant the passengers 

to get out there or be carried on.” 

In the case of Leicis v. L. C. /b d*!/- Co. (L- P- d (i. 13. fid > 
43 L. J. Q. B. 8), it was liekl that tlio mere stopiang of a tram, 
and calling out tho name of a station, is no evidence of an invita- 

tion to alight. 

In that case Blackhiun, J., said, “ We nnist have ovidcuco of a 
negligent invitation to alight, given aftei' the stopping. AVhon a 
train overshoots tho platform it must of necessity stop some litt e 
time heforo it can hack.” And Archibald, J., said, “There may 
indeed he conduct on the part of a company’s servants, without t o 
opening of a door, or rciucsting to alight, which amounts to an 
invitation to alight. For instance, if a tram should stop a eon- 

fcidorablc time, tliat might he an invitation. -n 

In liohoii V. Ah L\ By. Co. (2 (1. B. I). 8.1 ; Id L. J. O. B. . 
(App.) 50), Lord Justico Melli.sli said, “Hero tho plaintiff was in- 
vited to alight, and on accepting tho invitation was injured ; am 
the fact that the train had gone hcyuml the platform was in itse , 
I think, ceine evidence of iieglig.mcc. Then tho .iue.stion arises, 

K K 2 
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Chap. XX. was the defendant justified in alighting when she did so ? 

A railway company are bound to find, at every station, reasonable 

means for passengers to aliglit.” 

A railway train, consisting of six carriages, drew up at a small 
station with the last carriage beyond the platform, dhe platform 
was adapted for five carriages only ; but on market days the train 
usually consisted of six carriages. The plaintiff, who frequently 
travelled by the train, was in the last carriage. The train was 
drawn up as far as possible, the engine being against a dead end, 
and the porters called out “ All change hero. Ihe plaintiff s son 
got out and took her parcels across to a train waiting on the other 
side of the platform. The plaintiff knew her carriage was not at 
the platform. She, however, did not call for assistance, but pro- 
ceeded to got out as quickly as she could. She put one foot on the 
iron step, and as she was about to put the other on the wooden 
stop the first slipped, and she fell. It was held that the above 
circumsteuccs did not constitute any CMdence of negligence foi the 
jurv. {()(c<')i V. (J . 11 . Ay. Ca., 4G L. I. Q. H- H. 4SG.) 

As a general rule, a party who attempts to get into oi out of a 
railway carnage while the tram is in motion is guilty of such rashness 
as to bar all action at his instance for any injury that may result. 

The train in which the plaintiff was carried as a passenger over- 
shot the platform at the station at which the plaintiff intended to 
aliglit, drawing the carriage in which the plaintiff was seated 
beyond the platform. The porters called out, “ Keep your seats,” 
but uot so as to be heard by the plaintiff, and the train was not 
put back. After waiting a reasonable time, the plaintiff got out, 
and in doing so sustained personal injuries. It was held that theie 
was evidence of negligence on tlie part of the company to go to the 
jury. (Aosc v. A. E, Ay. Co., 2 Kx. D. 248 ; 4G L. J. Ex. D. 
(App.) 374.) 


346. A railway company arc bound to provide for 
the public Avbom they invite to travel by their line 
means of access to, and egress from, their carriages and 
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\ Art. 345. 


stations, Avliieli can be nsed Avitliout danger. 

V. N. L. By. Co., L. 11. 7 11. L. '313; 13 Q. B. (H- L-) 
151.) 

Tlieir duty i.s to take rcasoiialdc care to keep tlicir 
premises in such a state as that those whom tla-y invite 
to come tlierc .shall not be unduly exposed to danger. 

( Welfare v. L. B. By. Co., L. R. 1 Q. B. (i93 ; 38 L. J. 
Q. B. 211.) 

In cases as to accidents to passengers at slation.s, it is always a 
question whether the mischief could reasonahl\' have heon foreseen, 
and w’hether precautions ought not to have been t.ikeu to ^uaid 

against it. 

. In Crofter v. 2Lt. lOj. Co. (^i5 L. J. C. P, 13J), the railway 
company had a staircase at a station for tlie iirre of passeugeis, 
leading from, the arrival platforni to tlie stieet . it '\\as about 6 
feet wide, witli walls on each side and Avooden steps nosed AVith 
brass, worn smooth. The plaintiff slipped in going doAMi 
stairs and hm t himself. It was held tliat there was no evidence to 
go to the jury, there being nothing unusual in the staircase, and 

its nature being obvious to everyone. 

The plaintilf was injured by falling on steps leading to the 

defendants’ railway station, which tho defendants had allowed to 
he slippery and dangerous. There was no contributory negligcuco 
on tho part of the plaintilf, but there were other steps which ho 
might have used, and he admitted that he knew that tho steps were 
dangerous, and went down carefully hohling the handrail riie 
Coui-t held that tho defendants had not shown that tho plain i 

with a full knowledge of the nature and extent of the danger lai 

1 i -1 A i+ <;n to make tlio maxim Vohnti 

voluntarily agreed to ineui it, so a^ 

non fit injaria applicable, and thoreforo ho was entitled to recover. 

tshornc V. L. ij’ i\k W. Hi/- Oo., ~1 R- b>. D- ..^0 ) 

In Con, man v. Boole, ii Coontics Jl,/. Co. (29 L. J. Bx. 9-1) t o 
plaintiff, who, with a crowd of others, was waiting on the platfomi 
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Chap. XX. for tlie arrival of a train, caught his foot on the edge of a weighing 

machine, was tripped over, and hurt. Tlie machine was such as is 
commonly employed for weighing luggage, and was standing in 
the usual jdace. It was lield that there was no evidence of 
negligence of the company to go to the jury. Bramwell, B., said : 
^^^'Tothinir is so easy as to be wise after the event. No human 
being ever suggested that anj’’ mischief was likely to arise from 
a weighing machine placed as this was ; and how, therefore, could 
the company anticipate any ? On the contrary, they might fairly 
expect there would be none, when year after year company after 
company had weighing machines placed in similar positions, and 

no liarm over resulted.” 

In an action under Bord Campbell s Act to recover damages for 
death tlirough the alleged negligence of a railway company, it 
appeared that on the occasion of the accident the deceased had 
taken a ticket for a special train at a cheap rate for harvest men. 
There being no room in the special train, the deceased remained 
on the platform until the arrival of the next ordinary train, to- 
gether with a crowd composed of harvest men, who had also taken 
tickets for the special train, and of other persons, a large number 
of whom had entered the station without permission. The company 
had an extra number of porters at the station, but in consecjuence 
of great disorderliness of the persons so assembled on the platform, 
and by a sudden and violent rush of the crowd, the deceased was 
pushed on the line, and w^as killed by tlie engine of the ordinary 
train as it approached. At the trial the jury found that the 
deceased was not entitled to proceed by the ordinary train ; that 
the accident was caused by the rush of the crowd ; that the com- 
pany had not taken due precautions to prevent injuries from the 
crowding on the platform ; and that, by using due precautions, 
they might have prevented the rush of the crowd ; — The Court 
held, that even assuming the deceased to have been lawfully on 
the platform, the company were not liable for the accident. 
{Cannon v. Midland Great Western Hy. Co,^ 6 L. B., Ir. C. L. 199.) 
A railway company is not bound to provide at a station (even when 
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an umisually largo nuniljer of vassongcrs l.y a spocial 1 rain is 
espectecl) a staff of scrvanls suflicioiit. not nioioly for llio giml- 
ance and assistance of passcugors and the preservation of order 
amongst them, hut adecpiate to control the violence of an assom- 
hlage of persons cutcriug the station without permission and 

overcrowding' the platform. ^ ^ 

In ShepperJ v. MhUamI Ihj. Co. fdo L. T. hT!) ; '20 W. 11. ~0o), 

an intending passenger fell upon a piece of ice ueail} half an inch 

thick, extending half-way across the platform. The prcsenco of tho 

ico being unexplained, it was held that there was evidtneo 

negligence on the part of the company. 

Although a railway company are not bound to erect a foot 

bridge over tboh- line to give passengers access from ono platform 
to the other, and the want of such a bridge will not, per se, make 
them liable for injuries received by the public oii that accourr , 
still the absence of such a preeautiorr throws a greater onus on the 
company to provide for tho safety of the public, {(hrdu-ood v. 

North British By. Co., 4 Soss. Ca. (4th Series) Ho.) 

Where notices have been put up by a railway company orn - 
ding persons to cross tho lino at a particrrlar point, but those uoticos 
have been continually chsrogarded by tho prrhlic, and tho compa ) 
servants have not interfered to enforce their observance, the com- 
pany cannot, in tho case of an irrjury occurring to anj-ono crossrug 
the line at that point, set up the existence of the notices^ y way o 
answer to an action for damages for such injury.__ v. 

DuhUn, Wichloir if Wexford By. Co., 3 App. Cas. lluu_) 

The case of Vavyhon v. Toff VakBy. Co. (29 L. J. 24,) 
shows that a railway company are not hahle for an acet on re 
suiting from tho use of that which they are expressly pernirtted y 
the legislatirre to use, unless there be ovrdonco of some negh- 

genoe in fact. ^ ^ „ ,,,, t j q T 182 ; 18 0. B. 

(N. S.) .084) shows that there may ho a state o erreums an 
which would cast on a railway company tho duty of dorrrg some- 
thing more than tho statute requrres. 
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Compensation for Injuries. 


346 . In Rii action against a railway coini^any for 
personal injury to a passcngerj the jury in assessing 
the damages may take into consideration, besides the 
pain and suffering of tlic plaintiff, and the expense in- 
curred by him for medical and other necessary attend- 


ance, tlic loss he has sustained tliroiigli his inability 
to continue a lucrative professional practice. [Phillips 

V, Z. lS' ir. Ujj. Co,, 5 C. P. D. 280 ; 49 L. J. Q. B. 233.) 


In tliat case it vas held that the rigid direction to a jury, who 
have to assess damages in an action for personal injuries sustained 
in a railway accident hy a professional man making a large income, 
is that, ill respect to the plaintiffs money loss, they should not 
attempt to arrive at an alisolute or mathematically accurate com- 
pensation, but should give a fair and reasonable compensation, 
taking into consideration the amount of his income when the 
injuries were sustained, the length of time he has been deprived 
of that income, the probability of his having continued to earn it 
if he had not been injured, the prospect of his being able to earn 
anything* in the future, and all the other circumstances of the 
case. 

Bramwell, Ij. J., said: ‘‘I have tried as a judge more than 
a hundred actions of this kind, and the direction which I, in 
common witii otlier judges, liave been accustomed to give to 
the jury has been to the following effect : — ‘ You must give 
the plaintiff a compensation for his pecuniaiy loss ; you must 
give him compensation for his pain and bodily suffering. Of 
course, it is almost impossible for you to give to an injured 
man what can be strictly called a compensation ; but you must 
take a reasonable view of the case, and must consider under 
all the circumstances what is a fair amount to be awarded to 
him.’ I have never known a direction in that fonn to be ques- 
tioned.” 
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347. AVhere the passenger has, \iiulcr a policy of 
insurance ag'ainst accidents, received a sum of monev 
in respect of the accident in ([uestiou, it cannot he 
taken into account in reduction of the damages to lie 
awarded to such passenger. {B radium v. t?. 11. 1<!J- 
Co., L. R. 10 Ex. 1 ; 44 L. J. Ex. 9.) 


“The Hail way Tassengers Assuviince Corapany's Act, 1804 ’ 

& 28 Viet. c. exxv, s. 30). enacts, that no contract of that company, 
nor any compensation rceeivea or recoverahle by virtue of any such 
contract, eitlier under that Act or otherwise, shall prejudice or affect 
any right or action, claim or demand, 'which an} ]ieisoii oi his exe 
outers or administrators may have against anj othei compan) oi 
any person J either at common law or h\ \iiluc of & 
c. 93, or of any other Act of Parlianieut, foi the iujiu\ , ict 
fatal or otherwise, in respect of which the coinpeu^'ation is lecen 

or recoverable. 


348. Where a person has been injured or killed by 
an accident on a railway, the Ixiaid of liadt, upo 
application in writing made jointl} Ia the conipan} 
from whom compensation is claimed and the person it 
he is injured, or his representatives if he is kil e( , 
may, if they think fit, appoint an arbitrator, who shall 

detcrniino the compensation (if any) to be pait )} 

conipanj''. (31 & 3-3 \ict. c. 119, s. 2o.) 


349. AVhenever any person injured by an accident 
on a railway claims compensation on account o 
injury, any judge of the Court in winch proceedings 
to recover such compensation aic taken, oi anj pie 
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'wlio by tlie consent of the parties or otlierwise has 
power to fix the amount of compensation, may order 
that the person injured be examined by some duly 
qualified medical practitioner named in the order, and 
not being a wfitness on either side, and may make such 
order with respect to the costs of sucli examination as 
he may think fit. (31 & 32 Viet. c. 119, s. 26.) 
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CHAPTER XXI. 

THE OBLIGATIONS OF CARRIERS OF PASSENGERS BY STAGE AND 

HACKNEY CARRIAGES. 


I, — Gkner^vlly. 

Aritcies. 

1. When Obligation to receive all Persons dcmatiding to he earned 

• •••••• 3o0 

arises • 

2. Obligation to carrg Passengers to the end of the Journeg 

3. Obligation to carry without delay 

4. Obligation to use all reasonable Care for Safety of 1 assenga s , . ‘ ^ 

5. Obligation to provide a safe and proper Conveyance 

6. Obligation to provide Servants of proper Skill and steady 

.... 33o 

Horses 

7. Obligation to avoid Injury to Foot Passengers 

8. Obligation to carry Luggage 

II.— In the Metuopolis. 

358 

9. Cab plying for Hire must carry Passengers 

10. DUlance and Pace tchU-h Cab may ho rejuined to dnve 

11. licasonable quantity of Luggage to be carnet 

12. Cab Fares * , . 

13. Omnibus must carry Passenyers if room, and no reasonable 

Objection to Admission made. 

. 363 

14. Omnibus Fares 
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I. — Generally. 

350. Passenger carriers on land are bound to 
convey ])crsons whenever tliev offer themselves in a 
tit and j^roper state to be carried, and are ready to 
pay for their traiispoidation, and there is room in the 
carrier's conyeyance, (See antcj Art. 323.) 

The passenger must be in a fit state as to sobriety, health, and 
conduct to associate vdtli other passengers. (Story on Bailm.) 

Passengers are bound to sulmiit to such reasonable regulations 
as the carriers may adopt for the conTcniciico and comfort of the 
other passengers, as yell as for their own proper interests. (Story 

on Bailm. ; Angell on Carriers.) 

Passenaer carriers have a right to demand and to receive their 
fare at tlie time when the passenger engages his seat ; and if he 
refuses to pay it, they may fill up the place with other passengers 
who arc ready to make the proper deposit. (Arr v. 2IouHt(iuo f 
Esp. 27.) 

351. The carrier is bound to carry the passenger 
from the usual place of taking up to tlie usual place of 
settiin*' down, and he cannot at any intermediate place 
refuse to proceed, tlic undertaking to carry to the 
iourneyhs end being absolute. {Dudlcjj y. Smithy 1 

I." 4/' 

Camp. 1G7; Story on Bailm. ; Angell on Carriers.) 

If the usual place of alighting from a stage coach is at an inn- 
yard, it has been decided that passengers cannot be compelled to 
get out even at the inn-gate. {Dudley v. Smithy supra.) 


352. Carriers of passengers impliedly undertake to 
carry passengers within reasonable time and with 
reasonable speed. 

• In an action by a passenger against a carrier for breach of tlie 
contract to deliver him at his destination, he may claim as damages 
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tlie expense of getting there by other means, if there be aii} , oi 
compousation for tbo trouljle aiul inconvenience of walking there 
if there bo no other moans of getting tlierc, hocauso it is the direc 
object contemplated in tlie contract that ho should reach his les i- 
nation ; hut he is not entitled to claim compensation for an acci- 
dental injury or iUness occasioned to him in the course of reaching 
his destination by such means, for such coiiM'.piciices arc ueh lei 
the proximate conseciueuce of the breach of contract nor within tho 
contemplation of the parties at the time of contracting. ( 

L. S. IT. i?//. Co., L. E. 10 a. B. Ill ; 44 L. J. tl. L. 4, ; 
antCy Ai’t. 328.) 


353 . Passeno-er carriers, not being insurers, arc no 
responsible for accidents where all reasonable skill and 
diligence have been employed. Passeiigci taiiiem 
bind themselves to carry .safely those whom the)- take 

into their coaches, as far as human care and ‘ 

will go, and arc responsible for any, even the s ig itcs , 
neglect. {Asian v. Heaven, 2 Esp. ; V/mshe v. 

Griggs^ 2 Camp. 70.) 

In all cases of negligent and improvident <liivlug by a servant 
employed to drive, the master will be responsible i m 

was driving about the master’s business, or using o m.u c 

horses and carriage for the master’s henefit ; and the mader cauno 

j 1 • 1 c i* iinViilifv liv sliowm^ tbc sti\<bnt 

exonerate liimselt from liability by bno^^lu^ 

acting in disobedience of his orders. Where, therefore, an omnibus 
company gave written instructions to their dr-ivers “ ^ 

steady pace, and not on any account to race wit or o s 
omnibuses,” and a driver disobeyed these instructions and wi > 
drew across the road to obstruct another omnibus, and ran ag, 
it and upset it, it was held that the instructions given by the 

1 could not exonerate the com 

omnibus company to tneii beivanis cu 

X. fbo poreless wilful, and malicious actb 

pany from responsibility lor tlie caieies , ? 


Ch. XXI. 
Art. 352, 
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of such servants while carrying' passengers for the benefit of the 
company. {Limpus v. L. G. Om nihus Co., 1 H. & C. 526 ; 32 L. J. 
Ex. 34.) 


A cahdriver, employed on the usual teims of paying so much a 
day for his cab and horse and keeping the rest himself, is, as be- 
tween the cab proprietor and the public, by virtue of the Acts re- 
lating to the subject, the servant of the proprietor, who is therefore 
liable for the cabdriver’s negligence while acting ndthin the scope 
of the pui'poses for which the cab is intrusted to him. [Powles v. 
IliLcr, G E. & B. 207 ; 25 L. J. Q. B. 331 ; Venables v. Smith, 
2 Q. B, D. 270 ; 4G L. J. Q. B. 470.) But where the cahdriver 
lures the cab only, and he himself provides a horse, he is not the 
servant of the proprietor of the cab so as to make the latter liable 
for his negligence. i^King v. Sjniyy, 8 Q. B. I). 104 ; 51 L. J. Q. B. 

105. See Addison on Torts, p. 102.) 

Where an injury is sustained by a passenger, from an inevitable 
accident, the owner of the conveyance is not liable, provided there 


was no negligence in the driver. {Aston v. lleacen, 2 Esp. 533.) 

As to contributory negligence by passenger, see ante, iVrt. 337. 

As to liability to the representatives of a passenger killed by an 
accident, see ante, Art. 335. 

The whole subject was thoroughly examined by the Supreme 
Court of the United States, in the case of Stohes v. SalionstalL 

(13 Peters, 181—193.) 

W^hen everything lias been done which human prudence, care, 
and foresight can suggest, accidents may happen. The lights 
may in a dark night be obscui’ed by fog ; the horses may be 
frightened ; the coachman may be deceived by the sudden altera- 
tion of objects on the road; the coach may be upset accidentally 
by striking another vehicle, or by meeting with an unexpected 
obstruction ; or from the intense severity of the cold the coach- 
man, although possessed of all proper skill, and taking all due 
and reasonable care, may at the time become physically incapable 
of managing his horses, or of otherwise doing his duty {Stohes v. 
Saltonstall, siq}i'a) : in all these, and the like cases, if there is no 
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negligence av 


^liatsoever, tlie coacli proprietors aro exonerated. 
(Story on Bailm. ; Cro/ls v. W,ifcr/,o,i-ir, :i Blug. 31U ; C/mille v. - 

Grtggs, 2 Camp. 79.) 

354. Carriers o£ passengers are IjouikI to provide 
conveyances reasonably strong and sutliciont foi tlic 
journey, with suitable harness, trappings, and t(pi [ 
ments; and to nniko a proper cxaininatiou the ' 
previous to cacli journey. {nm,i»er v. H7/dbw.^, 1 Car. 
& P. 414 ; Ckrislie v. 2 Camp. 80 ; Ganden .y 

Amhoi/ Ry. Go. v. Burl:e, Id Wend. Gil, G28.) 

This and the following article only st.ate wliat amounts to uegli- 

ffence witliin the meaning of Article lol. 

Gamers of passengers .are bound not to overload tlio coacb ei lor 

with passengers or with luggage; and they aro to take care that 

the weight is suitably adjusted so tliat the coa.li is topdieaiT 

and made liable to overset. {Long y, ILn nr^ 1 Cai. 

Israel v. ClarJcy 4 Esp. 259.) , 

A custom and usage of so overloading their eoaclies with good., 

luggage, or passengers, is no excuse foi the act. 

Loonier, 21 Conn. 24C.) 


Cli. XXI. 
Art. 353. 


355. Carrier.? of passengers aro bound t<' Pi’®'' 
careful drivers, of reasonable skill and good habit.s, or 

the journey; and to employ horses winch are .stcacy, 

and not vicious, or likely to cndangci the s.i^e } 

. Griyys, 2 Cami)- 79 ; Gr<yh 

V. ConnectiGut 1L 


passenger. {^Christtc v 
V. Waterhouse^ 3 Bing. 321 ; 
Steamhoat Cb,, 13 Conn. 319, 


/’ V 


Talbot, 23 


111. 357.) 

, oV;i] • ho must bo well 

“ The coachman must have competent skill , - 

acquainted with the road he undertakes to drive ; le nius p 
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vided with steady horses, a coach and harness of sufficient strength, 


and properly made, and also with lights by night. If there is the 
least failure in any of these things, the duty of the coacli proprie- 
tors is not fulfilled, and they are responsible for any injury or 
damage that happens.” [Per Best, C. J., in Crofts v. Waterhouse, 

3 Bing. 321.) 


If the driver overloads the carriage, or drives w'ith immoderate 
speed, or with defective reins, or with reins so loose that he cannot 
readily command his horses, or if he passes unnecessarily along 
unsafe parts of the road, or through narrow gateways, &c., and a 
collision occurs, the proprietor of the carriage will be answerable 
for injuries sustained l.)y the passenger, {jistou v. IFeavca, 2 Esp, 
535 ; Bremuer v. WitPiayas, 1 Car. & B. 414 ; see Addison on Con- 


tracts, 8th ed., p. 520.) 

There may be occasions upon w'hich it becomes the duty of the 
driver to deviate, to a reasonable extent, from the proper side of the 
road. {Wlvjdc v. Carr, 2 Dow. k B. 255.) In that case the Court 
said, “ Wliatevcr might be the law of the road, it was not to be 
considered as inflexible and imperatively governing a case of this 
description. In the crowded streets of a metropolis, ^heie this 
accident happened, situations and circumstances might frequently 
arise where a deviation from what is called ‘ the law of the road ' 
would not only be justifiable but absolutely necessary. Of this the 
jury were the best judges.” 

In an action against an omnibus proprietor for injury to a pas- 
senger, it was proved, on behalf of the latter, that he was sitting 
inside the omnibus and was injured by one of tlie horses kicking 
the front panel, constituting the back of his seat, and that on a 
subsequent examination marks of other kicks were seen. It ^as 
held that there was evidence of negligence of the defendants to go 
to the jury. {^Siaison v. L. G. Onnuhus Co., L. B. 8 C. P. 390 , 
42 L. J. C. P. 112.) 

Bovill, C. J., said, ‘‘It is quite true that the defendants did not 
absolutely warrant the plaintiff’s safety or the sufficiency of the 
carnage and horses, and that they were only bound to use due and 


513 


CARBIEIIS OF rA.'=^SFX(>FnS BY B<iAD, 

reasonaHe care for tlie safety of passengers, and it is true that the 
mere fact of an accident is not generally prlum facie evidence of 
negligence 5 but if the cause of the accident be shown, tl\is nia^ 01 
may not be prima fade evidence according to its nature. In the 
case of a public carriage, the owacv is bound to use duo and reason- 
able care that there are proper Jiormfi which are not dangerous to 
the passengers; and as respects liis liabilit\ , it is not ueec^sai} to 
show that he was aware that they were improper or dangeious. 


Ch. XXI. 
Art, 356. 


356. Pors;oiis driving carriages are hound to exer- 

cise all possible diligence to avoid dri\ ing against foot 
passengers, who have a right to cross the ]iighva\, 
and if they do not excrci.se such diligence, and any 
accident hap}>ons to the foot-passciigci, tlK> "will be 
responsible therefor. (^Colter at v. ^ Cdi. & 1. 

691.) 

If a person driving on the road cannot pull up, hccaiue his leiiis 
break, that is no ground of defence for an injury done to a foot 
passenger ; because lie is bound to have proper harness. (Bjal) 

357. Carriers of passengers are bound to iccci\c 
and to take care of the usual luggage "which it is cvis 
toinary to allo"W' every ])asscngcr to caii} foi tic 
journe"\’ although they receive no specific tonipcn. at 
therefor, but simply receive their fare for the 

ance of the passenger. {^Uohtnsoii Dunmo)c^ 2 
& Pul. 410. See ante, pp. lo, 10.) 

It has been held that a cab proprietor is not a common earner of 
luggage taken with the passenger. {Ross v. Utttj 2 . 

PoivJes V. IIido)\ G E. & B. 207.) 

A passenger carrier has a lien upon the higgago of the passe g 

L u 

M. 
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for Ills fare ; but not a lien on the person of the passenger, or the 
clothes he has on. (TFo/fy. Summers^ 2 Camp. 631.) 


II. — In the Metropolis. 

358 . Every hackney carriage standing in any street 
or place, and having thereon any of the numbered 
plates rcquii'cd by law to be affixed, is, unless actually 
hired, deemed to be plying for hire, although such 
hackney carriage is not on any standing or place 
usually appropriated for the purpose of hackney car- 
riages standing or plying for hire ; and the driver of 
every such hackney carriage which is not actually 
hired is obliged and compellable to go with any person 
desirous of hiring such liackncy carriage. (1 & 2 

Will. 4, c. 22, s. 35.) 

The driver of every such hackney carriage must, if 
required l)y the hirer thereof, carry in and by such 
carriage the number of persons painted or marked 
thereon, or any less number of persons. (16 & 17 
Viet. c. 33, s. 9.) 

The “ cabs ” and “ omnibuses ” of London are called in the 
statutes relating to them “ metropolitan hackney carriages ” and 
“ metropolitan stage carriages.” A hackney carriage whilst on 
the premises of a railway company by their leave for the accom- 
modation of passengers by their trains is not plying for hire in 
any “ street or place ” within the meaning of the Hackney Car- 
riage Acts, and the driver of such carriage cannot under those 
Acts be compelled to convey any person desirous of hiring it. 
Semhk {per Bramwell, B.), if the driver consent to be hired, the 
regulations of the Hackney Carriage Acts as to the amount of fare 
payable will attach. {Case v. Storof/y L. E. 4 Ex. 319; 38 
L. J. M. C, 113.) 
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Drivers of cabs may stand and ply for lure witli such carriiigos 
on Sunday, and if they do so arc liable and compellable to do the 
like AYork on Sunday as they are on other days. (1 2 ill. I, 

c. 22, s. 37. See ant(\ p. 55.) 

359 . The driver of every Imckney carriage wliicli 
plies for hire must (unless sueli driver have a reason- 
able excuse, to be allowed lyv the magistrate before 
whom the matter shall bo l)rought iii (|uostion^ dii\o 
such hackney carriage to any place to which ho shall 
be reoiiired by the hirer tliereof to drl^ c the same, not 
exceeding six miles from the place of hiiing, oi foi 
any time not exceeding one hour from tlic time uhen 
hii*ed. When hired by distance the driver must drive 
at a reasonable and jiroper speed, not less than six 
miles an hour, except in cases of unavoidable delay, 
or when reepnred by the hirer thereof to dii\e at any 
slower place. When hired by time the driver may be 
required to drive at any rate not exceeding four miles 
an hour, but if required to drive nu>re than four miles 
an hour the driver is entitled to demand, in addition 
to the fare regulated by time, for every mile or part 
of a mile exceeding four miles the faro regulated by 
distance. (16 & 17 ^ ict. c. 33, s. ^.) 

That the horse is tired has been held by magistiates to bo a 


Ch. XXI 
Art. 358. 


reasonable excuse. 

360 . The driver of every liackncy carriage is 
bound to carry in or upon it a reasonable quantit}^ of 
luggage for every person hiring it. (16 & 17 Vict. 

c. 3J3, s. 10. See anicy p. 10.) 

If any luggage is carried outside the hackney 

T. L 2 


I car- 
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riagc tlie driver is entitled to an extra payment of 
2d. for every 23ackag’e carried outside, vdiatevcr may 
be the number of passeng'ers carried. (Order made 
under 2)o\vers contained in 32 & 33 Viet. c. 115.) 


361 , Cab fares may be according to distance or 
time, at the oj^tion of the liirer, expressed at the com- 
mencement of tlie hiring. If not otherwise expressed, 
tlie fare is to be })aid according to distance. (Order 
made under 32 & 33 Viet. c. 1 15.) 

AYlietlior the luring be by distance or by time, the driver is 
entitled to charge, in addition to what is due to him for distance 
or time, as the case may be, an extra payment of (SL. if at any 
time during tlie hiring more than two persons are carried together 
for every person above two persons so carried. Provided that two 
children under the age of ten years must count for one person, and 
for any one such child when carried together with two or more 

V CJ 

persons, the extra payment must be 3f/., and no more. (Order 
made under 32 & 33 Yict. c. 115.) 

5Yhen a hackney carriage is hired by distance, and the hirer 
requires the driver to stop such carriage for fifteen minutes, or for 
any longer time, the driver may demand and receive from the 
hirer so requiring him to stop a further sum (above the fare to 
which he sliall be entitled, calculated according to the distance) of 
6f/. for every fifteen minutes completed that he shall have been so 
stopped. No di’iver is to demand or receive over and above the 
fare any sum hy way of back fare from the place at which the 
carriage is discharged. 


362 . Every driver or conductor of an omnibus 
Avbo refuses to admit and carry at tlie lawful fare any 
2)assenger for whom there is room, and to whose 
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adniission no reasonable oljjcction is made, or ■\vlio 
demands more than tlie legal fare for any passenger, 
is liable to a fine of 20-:?. (G & 7 ^ ict. c. SO, s. 03.) 


363 . There must be kept distinetly painted, in 
a conspicuous manner, on the inside of every metro- 
politan stage carriage, a table of the far('s to bo 
demanded of the ])assengers. The fares specilied in 
this table are to be deemed to be the only lawful 
fares ; and may be recovered by the driver or con- 
ductor, as in tlie case of hackney carriages, before a 
magistrate. (G & T ^ ict. c. 8G, s. ^ .) 

The leo’islature has fixed the tarill for the hire of cabs {aufe, 
p. 516), but has permitted omnibus proprietors to fix their o^\^^ 

scale of charges. 

Tj\io-of{xt^e must be paid for extra. See p. 16. 

The driver or conductor of an omnibus who recencs a paice o 
carry, even witliout any reward or gratuity, is personally re- 
sponsible for its loss through gross negligence on his part. 
{Beauchamp v. PoaVey, 1 Moo. & It. 38, ante^ p. 31.) 


Ch. XXI. 
Art. 362. 
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a n d 

(Ilo 


(17 & 18 Yict. c. 31.) 

An Act for the better Regulation of the 'Iraffc on ]i.(iilu ayii 
Canah. [lOtli July, 1854. 

WiiEiiEAS it is expedient to make 4 ) 0 tter provision l\>r regulating tlu 

traffic on railways and canals; 33o it enacted &c.), as o oms. 

1. In tho construction of this Act — i • rr, 

The word “tratUc” shall includo not only |>asseiig'ers, and their “ Traftic. 

luggage, and good.s, animals and other things eou\ e( >} ‘^^0 
rniUvn.v enmiianv or canal company, or railway <ui< cana^ 

a‘'’j^ons, trucks, boats anu 


f ) 


company, but also carnages, uagg 
vehicles of every description adapted for running oi passiiij^ on 

tho railwa^^ or canal of any such company : , ,, t> -i » 

Tho word “railway” shall includo every station of or belonging Railway. 

to such railway used for tho purposes of public traJhe , an 
Tho word “canal” shall includo any navigation whereon tolls are “Canal, 
levied by autliority of Parliament, and also tlio v laiACs aiic 
landinsr Tilaces of and belonging* to such canal oi iui\ i^,^ 


and used for tho purposes of public tratUe : -i «. n 

Tho expression “railway company,” “<*anal company, or rad- Con i 3 
way and canal company” shall include any peisou juii^ 
owner or lessee of or any contractor working anj 1 ai y '^5 
canal, or navigation constructed or carried on unt ci 10 po 

of any Act of Farliamont : , , i ’ 

A station, terminus or wliarf sliall be deemed to )0 1 , 

station, terminus or wharf wlien tlu' distance >c ween ^ 
stations, termini or wharves shall not exceed 0110 mi ^ !r, 
stations not being situate within fivo miles fioiii ^ 

Church, in London. 



Sect. 2. 


Duty of 
railway 
companies 
to make 
arrangcmcTits 
for receivin'; 
and f or ward - 
imr traffic, 
without un- 
reasonable 
delay, and 
without 
partiality. 


Definitions. 






2. Every railway company, canal companj^ ami railway and 
canal company slmU, according to tlieir respective powers, afford all 
reasonaljlc facilities ior the receiving and forwarding and dolivoiing 
of tratiic npf)n and from the st'voral I'ailways and canals belonging 
to or worked bv sucb coinjiauips respectively, and for the return ot 
carriages, truck's, boats and otlior veliieles, and no such company 
sliall make or give any undue or unrcasonahle preference or ad^an- 
tage to or in favotir of any piarticular person or company, oi 
pa'i'tictilar description of traillc, in any respect wliatsocver, nor siiall 
any sueli c<mipanv subject any particular person or com 2 )au} , oi anj 
particular de>cri 2 )tiou of traffic, to any undue or unreasonable ftreju- 
dico or disadvantage in any respect whatsoever; and every rai uay 
comTiany and canal company and railway and canal company ha\ing 
or working railways or canals which form part of a contintious line 
of railway or canal or railway and canal communication, or uc i 
have tlie terminus, station or wliarf of tlie one near the tenninus, 
station or wliarf of tlie other, shall a fiord all due and rca>on 
ah'e facilitie.s for receiving and forwarding all the traffic arriving 
hy one of such railways or canals hy tlie other, without an} uu 
reasonalde delay, and without any such imefcrcnce or ad\\antage or 
prejudice or disadvantage, as aforesaid, and so that no obstruction 
may be offered to the public desirous of using such railways or 
canals or railways and canals as a continuous line of communica 
and so that all reasouahlo accommodation may, by means o _ e 
railways and canals of the several companies, be at all tunes a oi e 

to the ^mhlic in that behalf («). 


(3G & 37 Yict. c. 48.) 

An Act to mahe better provision for carrying into effect the Rail way 
and Canal Traffic Act, 185-1, and for other purposes eoiinffted 

r21st Jiilv, 18(.3.1 


ihcrcicith. 

Be it enacted (&c., <S:c.), as follows : 








3. Li this Act — ... ,1 

The term “railway company” includes any person being me 

owner or lessee of or working any railw<ay in the ni et^ 

ICingdoni constructed or caiTied on under the poweis o anj 

j.^ct of I^arliameiit * 

The term “canal company” includes any person being the o^vner 
or of, or w'orking, or entitled to charge tolls foi the use 

{«) As to the part of this section which deals with the granting of due and 
reasonable facilities, .set- aule, Chap. XIV., p. 2ol ; and as to giving an unaue 
preference, antCy Chap. XV., p. 332. 


TJIB EEC! VL AT ION OF II -L .1C7", 

of any canal in llio Unitoil JClnploni coiistvnetod or cavrwd on ^ Sect. 3. 

under tlio powers of any Act of Parliament . 

Tlio term “ person” includes a Ludy of pv-rsoiis corporate or un- 

incorporate : . i - i r , « 

The term railway ” includes ^ ^ ^ ^ 'i j. ^ 1 

doc'k of or belong'ing to such railway and used tor the purposes 

The term ‘‘canal” includes any navigation whicli has beeii made 
under or upon which tolls may be levii-d by authonly ot 1 ar- 

liament, and also the wliarves and lamling-p ^ ” 
lomdm>' to such canal or navigation, and used tor tlie purposes 

of public trathe : . 41,^;,. 

The term “ tratfic ” includes not only passengers and t heii 

luo-o-an-e, goods, animals, and other tilings conveyed 1>) any 
raUtvay companv or canal i-ompany, but also carnages wag- 
gons, trucks, boats, and veliicles of every dc^scription adapted 

for running or passing on the railway or canal o .111} sue 

The term mails ” ineliules mail bags and po.st-letter bags ; 

The term “special Act ” means a local or local and personal . , 

or an Act of a local and personal nature, ami includes a iio- 
visional Order of the Board of Trade eon inned 'A ^ ‘I'- 

liament, and a certificate granted by the Board ot iuidc uni 

the Baihva vs (hnistrnctiou Facilities Art Ibb I : _ 

The term “the Treasury” ineaiis the ( ommisMonei.s ot 
Majesty’s Treasury for the lime being. 

^ " 

5 . Any person appointed a gimici-riiot to 

within three calendar months after h is appointment absolutely so i 

and dispose of anj’’ stock, share, debenture stoc v, •, 1 in railway or 

or other security of any railway or canal eomimny in f ^ai ^ ,toek. 

Kingdom which ho shall at the time of Ins appointniont 

interested in for Ids own benefit; and it shall no, .*0 aw ^ ‘ 

person appointed a Commissioner under tlii.s . c ’ ^ f ‘ 

sliall hold othco as such Cominissiuiier, to purchase, ta . , ^ , 

interested in for his own benefit any such „j ^ff^pp 

stock, delienturo bond, or other security ; am i an} ' » 

share, dehonture stock, dobentnro bond, or o ici seeuii , * 

interest therein, shall come to or vest in ^ uT I calendar 
or succession, for his own bonelit, ho shall, ''y . .ibsolutelv 
months after the same sliall so come to or in nm i - > 

sell and dispose of the same or his interest therein, 

It shall not ho lawful for the Coiiiuiissionei^', yv- . ■ 

of tlio partie.s to the proceeding';, to exercise , he 

this Act conferred upon tlieni in any case 111 n u( i 1 } 
directly or indirectly interested in the matter in 

The Commissioners shall d<‘Vote the whole ^ ^ , 

performance of their duties under this ^ > fu;! rivn- 

or hold any otH.ee or employment iuconsiston w 1 i 1 

vision. 
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APPENDIX. 


Sect. 6. 

» 

Transfer to 
Commis- 
sioners of 
jiiris<liction 
under 17 & 
Viet. c. 31, 
6. 3. 


Power for 
Commis- 
sioners to 
enable com- 
panies to 
explain 
alle^etl 
violation of 
law. 

Differences 
between 
railway and 
canal com- 
panic.s to be 
referred to 
Commis- 
sioners. 


Power to 
refer dif- 
ferences to 
Commis- 
sioners. 


6. Any person complaining of any tiling done or of any omission 
— made in violation or contravention of section two of the Railway 
and Canal Traffic Act, 1 854, or of section sixteen of the Regulation 
of Railways Act, 18G8 {a), or of this Act, or of any enactment amend- 
ing or applying the said enactments respectively, may apply to the 
18 Commissioners, and upon tlie certificate of the Board of Trade 
alleging any such violation or contravention an}* person appointed 
by the Board of Trade in that behalf may in like manner apply to 
the Commissi oners ; and for the purpose of cuahling the Commis- 
sioners to hear and determine the matter of any such complaint, they 
sliall liavo and may exercise all tlie jurisdiction conferred by section 
three of tlie Railway and Canal Traffic Act, 1854, on the several 
courts and judges enipoworcd to hear and determine complaints 
under tliat Act ; and may make orders of like nature with the writs 
and orders authorised to be issued and made by the said courts and 
judges ; and the said courts and judges shall, except for the purpose 
of enforcing any decision or order of the Commissioners, cease to 
exercise the jurisdiction conferred on them by that section. 


7. AMicro the Commissioners have received any complaint 
alleging the infringement l>y a railway company or canal company 
of the provisions of any enactment in respect of whicli the Commis- 
sioners have jurisdiction, they may, if they tlxiuk fi.t, before rccpiiring 
or permitting any formal proceedings to be taken on such complaint, 
communicate the same to the company against whom it is made, so 
as to afford them an opportunity of making such observations 
thereon as they may think fit. 


8. Where any difference between railway companies or between 
canal companies, or between a railway company and a canal com- 
pany, is, under the provisions of any general or special Act, passed 
either liefore or after the passing of this Act, required or autho- 
rised to be referred to arbitration, such difference shall at the 
instance of any company party to the difference and with the 
consent of the Commissioners be referred to the Commissioners for 
their decision in lieu of being referred to arbitration : Provided 
that the power of compelling a reference to the Commissioners in 
this section contained shall not apply to any case in which any 
arbitrator has in any general or special Act been designated by 
his name or by the name of his office, or in which, a standing 
arbitrator having been appointed under any general or special Act, 
the Commissioners are of opinion that the difference in question 
may more conveniently be referred to him (5). 


9. Any difference to which a railway company or canal company 
is a party, may, on tlie application of the parties to the difference, 
and with the assent of the Commissioners, be referred to them for 
their decision. 


(rt) Ante, p. 343. 

(A) This sectioia is amended by sect. 15 of 51 & 52 Viet. c. 25, posif p. 532. 
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10. Tho following' powers and duties of tlio Hoard of irado shall Sect. 10. 

bo transferred to the iVniinussioners; namely, f ttt tl,n Tniusfor to 

(1.) Tho powers of tho Hoard ot irado under 1 art HI. ot the 

Railway Clauses Act, ISOd, or under any special Act, with of 

resnect to tho approval of working agreoinents between cevtam powers 
n - and (luties 01 

Ttlilwa} COllipeltllLS J ^ ^ P ms 1 n' *00+1011 Board 

02,) The powers and duties of the Board of I of Trade. 

thirty-hvo of tho Railway Clauses Act, ^ 2G i; 27 Viet, 

to tho exerci-so by railway companies ol tlieir powers in ^ 

relation to steam vessels ; 

And the provisions of the said Acts conferring such powers or 
imposing such duties, or otherwise referring to ^ 

duties, shall, so far as is consistent with the tenor t leitm , ^*1 
as if tho Commissioners were therein named instead ot tlio lioaiU 

of Trade. 


■T 


i*' 


14 Every railway company and canal company shall keep at publication 
each of their statioiL and wharves a book or lioolcs showing eve^ ot rate, 
rate for the time being charged for the caiiiago o la • ^ 
than passengers and their luggage, from that sta ion 
any place to which they book, iiududmg any rates '' ' 

any special contract, and stating the diritaiico /j i ^ ‘ „.,pU 

wharf of every station, wharf, siding', or place on i ^ , 

Blo^book shall daring all reasonable liours bo o,,on to tho 
inspection of any person without tlie payment o V , ■ 

The Commissioners may from time to tune, on ' i 

of any person interested, make orders witli lopec o .up | . .......rnv 

description of trafTie, reciuiriiig a railway coiiipaiiv or cami > 

to distinguish in such book how much of eaci la ti,,u‘ein tolls 

vejmnco of the tratlic on tho railway or canal, uu u< in^ ^ - 

for the use of tlio railway or canal, for the use o y ^ 

stds, or for locomotive power, and how much it^ oi o n^ - f > 

specifying tho nature and detail of such othei 

Any company failing to comply with the provisions ot ^ ^lon 

shall for each offence, and in tho cast? ot a ' iienalty 

every day during which the ollenco (*ont inuo.'-, ^ IrmveiM'd and 

not Leading live pounds, and such penalty ti 

a])pliod in tho same manner as x>enaltie.s iinposc( A . ^ ^ j-_ 

Ckusos Consolidation Act, 18-io, and the Railways 
dation (Scotland) Act, 1845, (as the ease may reriuiic,) a 
time being recoverablo and axipbcablo. 

15. The CoDiraissionors shall have poa or to hear SSs- 

auy (luostion or dispute rvhieh may arise with respect to tho teuu.nal 

(c) SCO sects. 28, 33, and 31 of 51 i 52 Viet, e. 2.5, jml, I-p. 510. 513, and 

ante^ Avtlelo 217, p. 232. 

((^/) Seo ante, Article 218, p. 23G. 
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APr^ynix. 


Sect. 15 


siout rs to fix 

tenninal 

cliarg-cs. 


Arrau ere- 
nionts 
between 
railway 

V 

C(>iTipauie5 
aud eatial 
com panics. 


Maintenance 
of canals by 
railway 
companies. 


eliavf^Ts of any railway company, w’hore sncli cliargos have not been 
lixcil i)v any Act of Parliament, and to decide wliat is a reasonable 
Sinn lo i )0 ])aid to any company lor loading and unloading, covering, 
collecdion, (bdivery, and other services of a like nature ; any decision 
of tlie ( 'ommissitnici's under this section shall he binding on all 
courts and in all h'gal proceedings wliatsoever (c), 

16. No railway company or canal company, unless expressly 
authorised thereto hy any Act passed before the jiassiug of this Act, 
slinll. without tlie sanction of the Commissioners, to bo signified in 
sucli manner as tlicv mn\' by e:cneral order or otherwise direct, enter 
into any .agroeTinmt whereby any control over or right to interfere 
in or conccining tlie traffic carried or rate.s or tolls levied on any 
inirt of a canal is given to tlie railway compaii}’, or any persons 
managing or <'oinicctcd witli tlio management of any railway; and 
any sucli ngTCOincnt made after the commencement of this Act with- 
out sucli >anction shall he vend. 

The (/ommissiouers shall witlihold their sanction from any such 
agreement which is in their opinion prejudicial to the interests of 
tlie public. 

Nut h*ss tliaii one month hefore any such agreement is so sanc- 
tioned, copies of the intended agroeinent certified under the hand of 
the secretary of the railway company or one of the railway com- 
panics party or parties tliei eto, shall lie depo.sited for public inspec- 
tion at the office of tlic Commissioners, and also at tlie office of tlio 
clerk of tlie peace of the county, riding, or division in England or 
Ireland in which the liead office of any canal company party to tlie 
agreement is situate, and at the ofTice of the principal sheriff clerk 
of every sucli county in Scotland, and notice of the intended agi'ee- 
meiit, setting furtli the parties between whom or on whose behalf 
the same is intended to lie made, and such further particulars with 
respect tliercto as the Commissioners may require, shall be given 
by advertisement in tlie London, Edinburgh, or Dublin Gazette, 
according as the head office of any canal company party to the 
agreement is situate in England, f^cotlaud, or Ireland, and shall be 
sent to the secretary or principal officer of eveiy canal conqiany any 
of wliose canals oommuiiicates with the canal of an}" company yiaidy 
to tlie agreement ; and shall be pubhslied in such other Avay, if any, 
as the Comniissiouers for the purpose of giving notice to all parties 
interested therein by order direct {/)■ 

17. Every railway company owning or having the management 
of any canal or part of a canal shall at all times keep, and maintain 
sucli canal or part, and all the reservoirs, works, and conveniences 
thereto belonging, thoroughly repaired and dredged and in good 
working condition, and shall preserve the supplies of water to the 
same, so that the whole of such canal or part may be at all times 


(v) See sect. 10 of 51 & 52 Viet. c. 25, post, p. 530, and sect. 37, p. 
what “ terminal charges ” includes, see sect. 55 of 61 & 52 Viet. c. 25, 
(y) See Part III. of 51 52 Viet. c. 25, posC^ p. 544. 


o44. As to 
post, p. 552- 


THE EEGULATION OF JiAIL]VAYS ACJ\ 18(3. 


kept open and navigaldo for tlic of all pi'vson^ do^inuis to use s^ct. 17. 
and navigate the same without any uniiocessary lunaranco, inter- 

ruption, or delay. 

Convct/ofice of Aldils. 

18 . Every railway company shall convey hy any tram all such 
mails as inav be teiuhu-cd for conveyance l-y su.-h tram nlmtho 
such mails be under the charge of a gaiard appointed by the l ost- 
master General or not, and notwithstanding that no notice in writing 
requiring mails to be conveyed by such tram has le‘cn gaveu t.» the 

companv bv the Eostinaster Oenerah r Tf* V, v 

Everf railway companv shall afford all reasonable laeihtms Im 

the receipt anddelivery of mails at any ol their stations without le- 

quiriiig them to be booked or int.wpo.Miig any . 

^ Where the mails are in charg*' of a guard appomb'd h\ t.io . > - 
master General, every railway company shall lu-nint such gaiaid, i 
he think lit. tn roeeite and delive.' tl....n at any statnm I'v uu m U 
or his assistants, renaoriiig him nfVi rtlu'les.s mkIi aid as lu. , , 

require. 

19 , Every raihvay conipany sl.all bo entitled to foasonpde re- 

muneratioii for any servi(*es pf^rroriiu^tl l>y tlioiu m piu^Uiiiu nwe oi 

Act with respect to the conv«'yance of mails, and such rcmimeia o 

shall ho iiaid bv the Eostmasti'r (ifiiei.il. i - , tv 

Anv differen'ee l.ctiveou the Vostmaster (.eneral V P 

company as.tn the h'v^ariritmii..;;:. in 

(luestiou arising miller this Act .^ n ^ ^ n,,, first and second 

manner iirovided by the Act ot tin . e. :,,.i.t nr 

years of the reign of hm- present Majesty, «y'iy'' r,']!,”! ’ ’ 

at the option of such railway company, by the ( oniims.Monc ... 

20 . Vhere a raihvay company use S'S- 

party to any arrangement loi using, niai niininiiratioii 

steam vessels for the caiu-}mg Act 

hotween any towns or x^erts, all x>ro\ i^^ioiis con <ii .i ui b. far 

with respect to , f .naMrbb.sf'’f.atii’vcssols, 

as thev" are axixilicablo to the com tv. met ^ ...i.,,,] 

extend to tho steam vessels so used, maintained or wmUc . 

linndulions ns In Cumiiussioncrs. 

26 . Any decision or Jny order uiado by tl.o n!!iy S'nnuis”-' 

purpose of carrying into effect any of the , slmU he enforced 

be made a rule or order of any superior 

either in thcmannerdircctedhy section t ” j ,'b^ mentioned, or 

Traffic Act, 1851, as to tho writs and oi(hus thutin m 

in like manner as any rule or order gimeral rules 

For the xuirxiosc of carrying into efly ■ - s-irno manner 

and orders may he made by any suxiorioi com i 
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xiPPENDIX. 


Sect. 26. 


Sittings of 
Coin mis- 
sion ers. 


Evidenfic of 
documents. 


Commis- 
sioners to 
make annual 
reports. 


DetoiTuina- 
tion of fees. 


Collection of 
fees. 


Notices how 
to be given. 


as general rules and orders may Le made "witlt respect to any otlier 
proceedings in suck court. 

v‘s ^ v.i •j.t 

27. The Commissioners shall sit at such times and in such places 
and conduct their proceedings in such manner as may seem to them 
most convenient for the speedy desjiatch of business ; they may, 
subject as in this Act mentioned, sit either together or sox^arately, 
and either in private or in open coiu t, but any complaint made to 
them shall, on tlie application of any party to the complaint, bo 
heard and determined in open court (y). 

•i* -V. 41 4^ J-f 

'* ft r*'* 


30. Every document purporting to be signed by the Commissioners, 
or any one of them, shall be received in evidence without proof of 
such signature, and luitil the contrary is proved shall be deemed to 
have been so signed and to liave been duly executed or issued by 
the Commis-sioners. 

31. The Commissioners shall, once in every year, make a report 
to lier IMajesty of uieir proceedings niider tliis Act during the past 
year, and sucli report .sliall Ijo laid before l)oth Houses of Parliament 
witliin fourteen! davs after tlie making thereof if Parliament is tlicn 
sitting, and if not, then within fourteen days after the next meeting 
of Parliament, 


JliscePaneous, 

32. The Commissioners may, at any time after the passing of this 
Act, by general order, with the concurrence of tho Treasury, appoint 
the foes to be taken in relation to proceedings before them, and may 
from time to time, by general order, with the like concuiTence, 
increase, reduce, or abolish all or any of such fees, and appoint now 
fees to bo taken in relation to such proceedings. 

33. Tlie Public Offices Pees Act, 186G, shall apply to aU fees 
taken in relation to au}’ proceedings before the Commissioners (/i). 

Any fee or payment in the nature or lieu of a fee paid in rcs 2 )cct 

of any proceedings before the Commissioners and collected otherwise 

than by means of stamps sliall be paid into tlie receipt of her 

^Majesty’s Exchequer in such manner as the Treasury from time to 

time direct, and carried to the Consolidated Fund. 

v.- v.* 

35. Any notice required or authori.sed to be given under this Act 
may bo in writing or in print, or partly in writing and partly in 
Xnint, and may be sent by post, and if sent by ^lost shall be deemed 
to have been received at the time when the letter containing the 
same would liavo been delivered in tlie ordinary course of the post; 
and in x'u’oving such sending it shall be sufficient to prove that tho 
letter containing the notice was x^’e^jaid and x>rox)erly addressed and 
X)ut into a xmst office. 


(^) See sect. 5 of ol & o2 Viet, c. 2o, pos/, p. 528. 

(A) The Public Offices Fees Act, 1866, is repealed, by the Public Offices Fees 
Act, 1879 (42 43 Viet. c. 58), wliich is substituted for it. 
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THE RAILWAY ANT) CANAL TRAFFIC ACT, 1888. 

36, In the application of this Act to Scotland 
f 1.) The term “attending on subpcona hetore a /^oTivt (d ivocord 
means attending on citation the Court ot Justiciai} . _ 

(''> ) The Queen’s and Lord Treasurer’s Leiuemhrancor sliali Scotland, 
perform the duties of a master of one of the superior courts 

under this Act. 


(51 & 52 Yicr. c. 25.) 

An Act for the letter lieejutafion of I!n;t,e<nj nn<l Cnnnl Troffie and 
for other purposes. [lOtli Augu.st, 1868 ,] 

Be it enacted (&^c., &c.), as follow.s : 

1. This Act may bo cited as the liailway and Canal Tiaftlc Act, ShorUMe 

1888 . .1 ,1 -n 1 i* .P T>., ;i structioii. 

This Act shall he construed as one svith tln^^ and Uus 30 & 37 Viet 


wars Act, 1873, and the Acts amending it ; ami ihoso Acts 
Act may he cited together as the Railway and Canal lia 


ft 


10 


* ‘If* 


c. -13, 


ma;v 
1873 and 1888. 


IhuiT I.— Court .uru riiocEDURE of E.vilway axd Canal 

Commissioners. 

Esiahlishment of Ralhcay and Canal (\>nimisswn. 

2 On the e.Npiratiou of tlie provit'ions of the Lt guLition 
^vays Act, 1 878,\vith nespect to ‘the Cmnmissionors ‘y;-'' 
thoro shall bo ostabllshcd n new 


and Canal Commission (in this Act rcfci'iyd to mitsionevs ’ 

and consisting of two appointed and three ej o//i< lo y oltii ill 

and such Commission shall be a court of record, ^ 

seal, which shall bo judicially noticed. The Commis.,ioncis m.iy act 

notM’ithstanding any vacancy in their body. 

3.— (1.) The two appointed Cominissionor.s uuiy bo •''l’rf‘"‘7timo 
her Majesty at any time after tlio passing ot tins Act, and Horn 

to time as vacancies occur. nf the 

(2.) Tlioy shall l:.c appointcl on the ! u 

rreslLnt of tho Board of Trade, and one ot tliem .1 . 

experience in railway business. T>.;Uvavs Act, 1873, sliuU 

(3.) Section five ot the Ixcgulaliou oi i c • 

apply to each appointed Coniiuissionor (f-Oy ,ryini'-<<i()ner such 

V) There slmll be paid to each 

salary not exceeding three tliousand poun. . ^ „ Tre-iHurv 

of the Board of Tmdo may, vith the concurrence of the iieasui., 

dotormiuo. 


EstablUli- 
mciit of new 
Kail way 
and Canal 
Coin mission 


Appointment 
and tcniu e 
of ofKec of 
appointed 
Coin in Ls- 
sioners. 
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A IMPEND IX, 


Sect. 3. 


(o.) It frhall l)e lawful for tlie Lord Cliancollor, if lie think fit, to 

misbehaviour any appointed Commissioner. 


Appointment 
and attend- 
ance of ex 
officio Com- 
missioners. 


4.— (1.) Of thotl ireo ex officio Commissioners of the Lailway and 
Canal Commission one shall bo nominated for England, one for 
Scotland, and one for Ireland ; and an ex officio Commissioner 
sliall not b(‘ r<Mjuir<*d to attend out of the part of the United 
Kingdom for which he is nominated. 

(l^.) Tlie ex otficio Commissioner in each case .shall be sticli judge 
of a sujiei'ior court as — 

(a.) in England the Lord Chancellor; and 

(b.) in Scotland the Lord Ih’esideut of tlio Court of Session; and 

(c.) in Ireland the Lord Chancellor of Ireland ; 
may from time to time by writing under his liand as.sign, and such 
assignment shall be made for a period of not less tlian live years. 

(3.) For the purpose of the attendance of the ex officio Com- 
missioners, regulations sliall bo made from time to time by the 
Lord (.'liaucel lor, tlie Lord I’rt'sldcnt of the C^ourt of Session, 
and the Lord Cliancollor of Ireland respe(*ti^■el^*, in communica- 
tion with the ox ollicio Commissioners for England, Scotland, or 
Ireland, as the case mav b(\ a.< to tlie arrangements for securing 
their attendance, as to the times and pdace of sitting in eacli case, 
and otherwise for tlio convenient and s^ieody hearing thereof. 


Sittings of 
Commis- 
sioner .s. 


36 & 37 Viet, 
c. 48. 


5. — (1.) Subject to the provisions of this Act, and to general I'ules 
under this Act, the Commissioners may hold sittings in any part of 
the United Kingdom, in such place or places as may be most con- 
venient for tlie determination of proceedings before tliom. 

(2.) Tlie central office of the Commissioners shall be in London, 
and the Commissioners wlien holding a public sitting in London 
shall hold the same at the Koval Courts of Justice, or at such other 
place as the Lord Chancellor may from time to time appoint, 

(3.) Not less than three Commissioners .shall attend at the hearing 
of any case, and the cjr ojfido Commissioner .‘ihall preside, and his 
opinion ujion any question which in the opinion of the Commis- 
sioners is a question of law shall pirevail. 

(4.) Save as aforesaid, section twenty'soven of tlie Kegulation of 
Kailways Act, 1873, shall apply, and any act may be done by any 
two Commissioners {l>\. 


(o.) Every judge wlio may with Ids consent be assigned to hold 
the office of ex officio Commissioner shall attend to hear any cases 
before the Commission, which as ex officio Commissioner he is 
required to hear, when and as soon as the cases are ready to be 
heard, or as soon thorcafter as reasonably may be ; and any such, 
judge shaD be required to perfonn anv of the other duties of a 
judge of a supierior court only when his attendance on the Commis- 
sion is not required. 

(G.) If and when any judge who may he assigned to hold the 


(i) Ante^ p. o2G. 


THE AND CANAL TliAFFW AC'l\ IS-SS. 


Sect. 5. 


oflicG of ox oOloio Connuis'’ioiioi‘ is toiiiporai'ily unaljlo to uttoiiJ, tlio 
Jjord Clinricollor iu iMigrlfiml, tlio Ijonl l^rosidi’ut ot tho t ourt of 
{Session ill Scotljiiul, ami tlio IjUIhI t'li;uu*t*llov in Irohiml, mav 
I'espcctivolv nomiiiato any of a su[u'rlor court to sit as cx 

ofllcio Coiiniiissiom'r in place of the jiuli;'*' who is so 1(‘iu[H)i’aril\ 
unable to attend as afurcsaiil, ami tho juda*' i^o noniiiiatcl sliall 
for tli6 purpose of any case \vliicli Iio may hoar be an ex othebj 
Commissioner. 

(7.) If the President of the Board of Trad>‘ is satistied either of 
tho inability of an appointed Coniniis?>ioner to altt'ud at heatrin*.' 
of any case, or of there being- a vacancy in tlio olhee, and in either 
case of the necessity of a speedy liearing* of llie case, ho niaj 
appoint a temporary Commissioner to hear such ca^'O, and such 
Coininissionor, for all purposes conm'cted with sucli case, sliall, 
until the^ final detormiuatioii llesreof, liave the same jurisdiction 
and powers as if he wore an uppiantt/d (-^\>niniiS'.ioiu‘r. A tenipiuai^ 

CoiniulssioiiGr shall bo paid such sum hy tlie ( oiunii>sioiiei so 
unable to sit, or, if the oflii-e is vacant, out of tho salary of the 
office, as the President of the Board of Trade may assign. 

6. On an address from both Houses of I’arliamciit representing 
that, regard being had to tlie duties inijiosed by tlii>. Act oi^ the ex 
officio Coininissioiiei's, tlic state of business <d tlie Iligh Couit in 
England requires the appointment of an additional judge of that 
court, it shall Ijo lawful for Her ^lajesty to appoint an addltiona 
judge of such court, and from tinii' to time, on a lihe addrc.>-> mt not 
otherwise, to fill any vacancy in such judge.ship, ami the hm ic at- 
iug to the appointment and qiialitication i*f the judges ot sm i 
superior court, to their duties and tenure ol otlice, to then pifcao- 
denco, salarv and pension, and otherwise, sliall apply to an\ jm go 
so appointed under this section, and a judge so appointed um 1 1 
this section shall be atta<'h(Hl to such division or l u-aiich of tln‘ com 
as Her Majesty may direct, .subject to such power of traimtei as 
may exist in the case of any otlier judge of such division or bianc i. 

7. — (1.) Any of the following authorities, that is to say— provision for 

(a) any of the following local authorities, namely, any harbour complaints by 

hoard, or conservancy authority, the Common Cuum i o to . 

City of London, any council of a city or borough, ain lepiesun- 

tativG county bod}’ whic-li may be created by an Act p.isscc m 

the present or any future session of Parlianuuit, aii} j iistiu .s in 

cpiarter sessions asscunbled, the Comniissiomu-s of 

any county in Scotland, tho Metropolitnii Board of \\ oi ts, oi 

any urban sanitary authority, not being a council as a oicsai , 

or any rural sanitary authority ; or _ i i , p 

(h) any such association of traders or freighters, or c lain ^ 
conmierco or agriculture as may olitaiii a certificate 
Board of Trade that it is, in tho opinion of tho Boait o lat e, 
a prorier body to make such (;omplaint, 

- - ‘ - • * ers any complaint which tho Comiiiis- 
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Jurisdiction 
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sioners have jurisdiction to deterniinet and may do so without proof 
that such authority is aggrieved hy the matter complained of, and 
any of such authorities may appear in opposition to any complaint 
which the Commissioners have jurisdiction to determine in any case 
wliere sucli authority, or tlic persons represented by them, appear 
to the Cuniinissioiiers to be likely to be affected by any determination 
of the Commissioners upon such complaint. 

( 2 .) The Board of Trade may, if they think fit, require, as a con- 
dition of giving a certiticato under this section, that security bo 
given in such manner and to such amount as they think necessary, 
for any costs wliicli the complainants maj" be ordered to pay or bear, 

(3.) Any certificate granted under this section shall, unless 
withdrawn, bo in force for twelve months from the date on which it 
was given. 


Jurisdiction. 

8 . There shall be transferred to and vested in the Commissioners 
all the jurisdiction and powers which at the commencement of this 
Act were vested in, or capable of being exercised by the Bailway 
Commissioners, wlicther under the Regulation of Railways Act, 
1873, or any other Act, or otlierwise, and any reference to the 
Railway C'ommissioners in the Regulation of Railways Act, 1873, 
or in ail}' other A<A, or in any document, sliall, from and after the 
comineucenient of tliis Act, be construed to refer to the Railwa^^ 
and Canal Commission established bv this Act. 


9. AVhere any enactment in a special Act — 

(a.) contains provisions relating to traffic facilities, undue pre- 
ference, or other matters mentioned in section two of the 
Railway and Canal Traffic Act, I 80 I, or (c) 

(b.) requires a company to which this part of this Act apjnics to 
provide any station, road, or other similar work for public 

accommodation, or {d) _ p i • 

(c.) otherwise imposes on a company to which this part of this 

Act ajiplios any obligation in favour of the public or any 
individual, 

or where any Act contains provisions relating to private branch 
railwavs or private sidings, the Commissioners shall have the like 
jurisdiction to hear and determine a complaint of a conti’avention ot 
the enactment as the Commissioners have to hear and determine »a 
complaint of a contravention of section two of the Railway and 
Canal Traffic Act, 1854, as amended by subsequent Acts (f). 

10. AMiere any question or dispute arises, involving the legality 
of an)- toll, rate, or charge, or portion of a toll, rate, or charge, 
charged or sought to ho charged for merchandize traffic by a 
company to which this jiart of this Act applies, the Commissioners 

(r) See Article 233, ante^ p. 257- 
{(f) See Article 236, ante, p. 261. 

0 See Article 238, ante, p. 280. 
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slinll linvo juvisflictioii to lionv niul dotoriiuiH' tlio saini', and to Sect. 10. 
enforce paymoiit of such toll, rate, or elmrg'o, or so iiiucli llifu-eot Uh 
the Couimissionors decide to be legal ( /). 

11. Nothing in any agroamont, whethoi- maao hefoi-a or after tlio 
passing of this .\ct, wliich lias not hoen eonlirmea hy .Vet or l.y the 

13oard of TradOj or l\v tlio Coiuinissitjut^rs inuU*v thu Ju'p^ulal loii j^otwith- 
of Railways Act. 1873, or this Act, si tail render a company to winch .staudin- 
this part of this Act applies unable to alb-rd, or shall ;uitlionse a^^-eemeuts. 
such company to refuse, such rcasoiiahlo laeilities ioi^tiatlu ii':« ina>^ 
in the opinion of the Commissioners lie required iu the intere.-ts ot 
the public, or shall preyent the Commissiouor.s Irtfin nmkuig or 
enforcing any order ^yith respect to such facilities?. 

12. Where the Commissionor.s hayo jurisdiction to hear and Tower 
deteiniine auv matter, they may, iu addition to or in sn istitutiou 

for any other relief, award to any complamnig parly wlio is ag- 
grieved such damages as they fiud him to have sustained ; and sue i 
award of damages shall be iu complete satisl'actiou ot 
damages, including' repayinout of ovtu’chargcs, y nc i, ^ 

Act, such party would have had hy reason ot t le nut o o 

^^Provided'^tiiat such damages shall not he awarded unless emu- 
plaiiit has been made to tlio Conunissioners within (jin ai 
the discovery hy the party aggrieveil ot the matter ; 

The Commissioners may ascertain the amoiuit nt sm i ( ai^i -, 
either by trial before tlienisclvcs, or by directing an inquii\ o^ it 

taken before one or more of themselves or bchno some o icii o 

their court. 

13. In cases of complaint of undue pretermec >h.iU 

\>o iiwrirdcd if tlio Coniniissioiic^vs sluill iiiul tluit ^ ^ ^ published 

plained of have, for the period during which sucli midor rfi-tain 

in operation, been duly pnbli.liefl in the rate books conditions, 

company kept at their stations in acconbince wit i I, 

of the Regulation of Railways Act, 18(3, .• AVM-ittoii 

unless and until the party complaining shall ha\c giv a 

notice to the railway company refpiiring tliem to a is , i, 

remedy the matter of complaint, and the ^ 

have failed, within a reasonahlo time, to eompU i .i - i, 

ments in such a niaiiner us the Commissiom i ■> ai 

reasonable (A). 

' j OrdoTS Oil 

14. The Comiuissionors may order two b’ of two or moro 

whicli this part of this Act apidies to carry into eitect an companic.^. 

(/) See Article 22‘2, fo/ff, p. 210. 
e-?) Seo Article 22:i, anU', p. 210. 

(/i) Sco Article 2G0, <ui!e, p. 13 lo. 
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the Commissioners, and to make mutual arrangements for that 
purpose, and may further order tlie companies or, in case of differ- 
ence, any of them, to submit to the Commissioners for approval a 
scheme for carrvlne: into effect tlie order, and when the Commis- 
siouers have finally approved the scheme, tliey may order each of 
the companies to do all that is necessary on tlie part and ■within the 
power of sucli company to carry into effect the scheme, and may 
determine the proportions in which the respective companies are to 
defray the expense of so doing, and ma}" for the above purposes 
make, if they think fit, .separate orders on any one or more of such 
companies. 

Provided that nothing in this section shall authorise the Commis- 
sioners to require two companies to do anything which they would 
not hav<* jurisdiction to require to be done if such two companies 
were a single company, 

15. For tl 10 purposes of section eight of the Pegulation of Pail- 
ways Act, 187’i, and any other enactment relating* to the reference 
to the Pailway Commi.s^iuii uf any difference between companies 
which under the provisions of any general or special Act is required 
or authorised to be referred to arbitration, tlie provisions of any 
agreement confirmed or authorised by any such act shall bo deemed 
to be provisions of such Act (/), 

Wlnue the Board of Trade or the Commissioners, in 
the cxeruiso of a 7 iy power given by any general or special Act, on 
application order a company to \\'hich this jiart of this Act applies, 
to provide a bridge, subway, or approach, or an}' work of a similai 
character, the Board of Trade or the Coiniuissioners, as the case 
may be, may require as a condition of making the order that an 
agreement to pay the whole or a portion of the expenses of coinpH- 
iiig with the order shall ho entered into l.>y tlie applicants oi some 
of them, or such other persons as the Board of Trade or Commis- 
sioners think fit, and any of the following local authorities, namely, 
any sanitary authority, Iiighway board, surveyor of highways 
acting with the consent of the vestry of his parish, or any othei 
authority liaviiig power to levy rates, shall have power, if such 
authority think lit, to enter into any such agreement as is sanctioned 
by the Board of Trade or Commissioners for the purpose of the 
order. 

(2.) In such ease any question resjiecting* the persons by whom or 
the proportions in which the expenses of complying with the order 
are to be defrayed may, on the application of any party to the 
application, or on a certificate of the Board of Trade, be determined 
1 ) 3 * the Commissioners. 

(3.) In this section the expression parish ” shall have the same 
meaning as the same expression has in the Acts relating to hlj?hj 
’W'a}'s ; and the expression “ the consent of the vestry of his parish ’ 


(t) Ante, p, 522. 
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shall, in any place nliero there is no vestry ineetino*. mean 
consent of a meetiuc: of iiiluihitants eontrihutiiig; to tlie highway 
rates, provided that tho same notice shall have been given of such a 
inGotiiig ns would 1 >g rof^uircd l)y for tlio iissoniblin^ o a 

meeting in vestry- 


Sect. 16, 


17._(1.) ]S^o appeal shall lie from the Commissioners upon a Appeals oq 
question of fact, or upon any question regarding the locus standi of 

a complainant. ^ i i n r superior 

^‘2A Save as otherwise provided l*y tliis ..Vet, an appeal ."iiall le (>f 

from tho Commissiontu’s to a superior court *>1 a] 'peal. uppcal. 

(3.) An appeal shall not Ix' brouglit except in conformity with 
such rules of court as may from time to time l>e made in le ,ttiou to 
such appeals hy tlio autliority having* piower to luahe lu es o toui 

for tho superior court of ap>pi'aL i . , ii 

(4.) Oil the hearing of an appeal tho court of appe.il imi\ ciau a 

such inferences as are not iucousisteiit with the tacts cxpu.sc } 
found, and are necessary for determining the qm'stion of law. and 
shall Iiave all .such powers for that purpo>e as if the app( a ucic an 
appeal from a indgment of a superior court, and 
order which the Comniisioners could liave made, and al-o any siu-u 
further or otli(*r order ns may h(‘ jost, and ilie cost?> u am incic eii 
tal to an appeal shall he in tho discretion ot tlie couit ol appe<i , lU 
no Commissioner shall he lialde to any co.-ts h} nMsoii oi ui icspcc 

(6.) The decision of the suporior couit of ap'pt al shall ; 

Provided that where there has becui a dilfevoiu’o oi opinion jc u c ci 
any two of such superior courts of appeal, an\ suptiiui ‘ ytd 
appeal in which a matter ailectod by such diitmcuco o opniiou is 
■nendino* iiiav cive Icavi' to aiiiieal to tlio House ot jOu s, on su * 


g Ilia}’’ give 

terms as to costs as such court shall dctormiiie. 

(fi.) Save ns provided hy this Act, an order or 1’*®‘ , i 
Commissioners sliall not Ix' questioned or rto lowec . <nu s la in 
rostvaiiied or removed hy prohibition, injunction, ' 

otherwise, cither at tlie instance of the Crown oi ot uiwist. 

StippL nif itCtL 

18, — (1.) For tho purposes of this Act powers ami 

have full iurisdiction to hear and dotermiiio al ina ( i.-' - enforccnieut 

law or of fact, and shall as rcspci'ts the' uttcndaiue am exa i of ordeis. 

of witnesses, the production ami inspi'ctiou o ( ot ^ 

oiifoi'ceineiit of tlunr orders, tlio entry on ami iiispci loii c \ -i 
and other matters necessary or proper for l!u' < IV; . A.,r jj.pj 

jurisdiction under tliis Act, or otherwises lor can} mg vo tod in 

effect, have all sucli powers, rights, ami i^milslK'd for 

a superior court; Provided tliat uo person sha V* ft; r’oni- 
contempt of court, except w’ith the consent of an ex 

missionor. 
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(2.) Tlie Commissioners may review and rescind or vary any 
order made Py them ; but, save as is by this Act provided, every 
decision or order of tlie Commi.ssioners shall be final. 


19. The costs of and incidental to every proceeding before the 
Commissi oncr.s shall bo in the discretion of the Commissioners, who 
may order b}" wliom and to whom the same are to be jtaid, and by 
wliom tlio same are to bo taxed and allowed. 


20. — (1.) The Commissioners may from time to time, with the 
approval of tlie Lord C'hancellor and the President of tlie Board of 
Trade, make, rescind, and vary general rules for their procedure 
and practice under this Act, and generally for carrying into effect 
this 2 >art of this Act. 

(2. ) All rules made under this section shall he laid before Parlia- 
ment within tlireo weeks after they are made, if Ihirliamont is then 
sitting, and if Pailiament is not then sitting within three weeks 
after the Iteginning of the then next scs.sion of Parliament, and 
shall bo judicially noticed, and shall have effect as if they were 
enacted by this Act. 

21. — (1.) There shall bo attached to the Paihvay and Canal 
Commission such officers, clerks, and messengers as the Lord Chan- 
cellor, with the consent of the Treasury as to nuraher, from time to 
time ajiiioiiits. 

(2.) There shall he jjaid to each of such officers, clerks, and 
messengers, such salaries as the Ti’easury from time to time 
determine. 


22. The salaries of the appointed Commissioners, and of all 
officers, cloi’lvS, and messengers attached to the Pailway and Canal 
Commission, and all the expense.s of the said Commission of and 
incidental to the carrying out of this Act, shall be paid out of moneys 
to be provided by Parliament. 

23. This part of this Act shall apjdy to any railway company and 
to any canal company, and to any raihvay and canal company. 


P.vnx II. — Trwu ric. 

24.— (1.) Notwithstanding any profusion in any general or 
sj^ecial act, every railway company shall submit to the Board of 
Trade a revised classification of merchandise traffic, and a revised 
schedule of maximum rates and charges applicable thereto, pro- 
posed to be charged by such railway company, and shall fully state 
in such clas.sificatioii and schedule the natm-e and amounts of all 
terminal charges iwoposed to be authorised in respect of each class 
of traffic, and the circumstances under which such terminal charges 
are proposed to be made. In the determination of the terminal 
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charges of any railway company regard shall he had oidy to tlio 
expenditure reasonahly necessary to provide the accominodatiou in 
respect of which such charges are made, irrespective of the outl;iy 
which may have hecn actually incurred hy the railway company in 

providing that accommodation. ... 

(2.) The classiticatiou and schedule shall he suhmitted within six 

months from the passing ol this Act, or such iurther time as the 
Board of Trade mav, in any particular cas«N pi'rmit, and shall he 
published in such manner as the Board of Trade may direct (/O- 
(3.) The Board of Trado shall consider the classiticatiou and 
schedule, and any objections thereto, which may I'C lodged vith 
them on or before the prescribed time and in tlie prescribed man- 
ner, and shall communicate with the railwsiy coinpany and the 
persons (if any) who have lodged idijeclions, lor the purpose ot 

arranging the differences wliieh may have arisen. 

(4.) If, after hearing all parties whom the Board of irado 
consider to bo entitled to ho heard heiore them respecting tie 
classification and schedule, the Board of irado come to an *igiec 
ment with the railway company as to tlio classiticatiou and sclu i u c, 
they shall embody the agreed elassliicatiiui and schedule iii a 
Provisional Order, and shall make a report tliereom to ho sulmnttcd 
to Parliament, containing such oliservatiuns as tlie\ thm ^ i m 
relation to the agreed classification and schedule. 

(5.) AVhen any agreed classitlcatiun ami schedule lia’s c jceu 

embodied in a Provisional Order, the Board of Trade, 
they convenientlv can after the making ot the IToviMona u o (o 
which the railway company shall be deemed to he the pioino cis), 
shaU procure a Bill to ho introduced into Otlu'r 1 louse of i arlmment 
for an Act to confirm the Provisional Order, whicli sha >o sc on 

at length in the sehcdiile to tlie Bill. 

(G.) In any ease in which a raiheav compan\ bu s ui j 

time mentioned in this section to submit, a classification am ^ 

to the Board of Trade, and also in every case in whu-h a railway 
company has suhmitted to the Board of Trado a class! 
schedule, and after hearing all parties whom the 
consider to ho entitled to he heard heiore tlicin, the 3 oan <> ^ 

are unable to come to an agreement with the ruj ya> 
to the railway company’s classlticatioii schc< ^ ^ 

of Trade shall determine the classification of ^'*1 

opinion of the Board of Trade, ought to bo ndoptet t m ‘ 

companv, and the schedule of niaximiiin rate.s ani c laigcs, n ^ 
ing all terminal charges proposed to he authorise! 'T‘lV*^*/_' . 

such classification whicli would, in the opinion o m o* ^ , 

Trade, be just and reasonable, and shall make a lepoi , o ) ) ^ „ 
niitted to Parliament, containing such observations as i ) * 

think fit ill relation to the sai.l ^-^-i^siliiaitiou and ^c4um1u1o < 
calling attention to the points tliereiii on vluch ( i eienccs 
have arisen have not been arranged. 


(Z^) See pos(^ 8Cct* 
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(7.) After tlic commencemout of the session of Parliament next 
after that in which the said report of tlie Board of Trade has been 
submitted to Parliament, the railway company may apply to tlio 
Board of Trade to submit to Parliament the question of the classifi- 
cation and scliedulc which oug'lit to ho adopted by tlio railway 
company, and the Board of Trade shall on such application, and in 
any case may, ('Uibody in a ITovisional Order such classification 
and schedule as in the ojjinion of the Board of Trade ought to be 
adopted by the railway company, and ])rocure a Bill to bo intro- 
duced into either House of Parliament for an Act to confirm the 
Provisional Order, which shall be set out at length in the schedule 
to the Bill. 

(8.) If, while any Bill to confirm a Provisional Order made by 
the Board of Trade under this section is pending in either House of 
Parliament, a petition is presented against the Bill or any classifica- 
tion and sclicdulo comprised therein, the Bill, so far as it relates to 
the matter petitioned against, shall be referred to a Select Commit- 
tee, or if tlie two Houses of Parliament think fit so to order, to a 
joint Committee of such Houses, and the petitioner shall be allowed 
to appear and oppose as in tlio case of a private Bill. 

(9.) In preparing*, revising, and settling the classifications and 
schedules of rates and charges, the Board of Irado may consult and 
employ such skilled persons as they may deem necessary or desir- 
able ; and they ma}* pay to such persons such remuneration as they 

may think fit and a''s the Treasury may approve. _ 

(10.) The Act of Parliament confirming any Provisional Order 
made under this section shall be a public general Act, and the rates 
and charges mentioned in a Provisional Order as confirmed hj sue 
Act shall, from and after the Act coming into operation, bo the 
rates and charges which the railway company shall bo entitled to 

charge and make. ^ 

(11.) At any time after tlie confirmation of any Provisional Order 

under this secHon any railway company may, and any person, upon 
g-iviim not less than twenty-one days notice to the railway company 
may, appl^’ in the prescribed manner to the Board of Irado to 
amend any classification and schedule by adding thereto anj 
articles, matters, or things, and the Board of Trade may hear an 
determine such apjdication, and classify and deal with the aiticles, 
matters, or tilings referred to therein in such manner as the Boar ^ 
of Trade shall think right. Every determination of the Boar o 
Trade iiuder this sub-section shall forthwith be published in t le 
“London Gazette,” and shall take effect as from the date ot the 
jmblication thereof. 

(12.) Nothing in this section shall apply to any remuneration 
pa^’able by the Postmaster-General to any railway company for the 
conveyance of mails, letter bags, or parcels under any general oi 
special Act relating to the conveyance of mails, or under the Post 
Office (Parcels) Act, 1882. 

(13.) Nothing in this section shall apply to any remuneration 
payable by the Secretary of State for ar to any railway company 
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for tlio convoyanec of AViiv OfTico stoves under tlio iiowers eoiiforrca 
by tlie Clioap Trains Act, 188o. 

25. Wbercas by ^^cctioii two of tlio Railway and ( 'anal Traflie Act, 

1854 it is enacted tbat every railway company and canal cunipauy , to through 
and iailwav and eaual company sliall. accurdiny to their respective tralfic(0. 
poivers, afiVird all reasonable facilities for the receiving and ionvard- 
iuK and delivering of Irailic upon and fioiii tlio several raihvavs and 

canals belonging to or worked by such companies '■‘■"^''>•‘.‘7:'-'; , 

for the return of eavrlages, trucks, boats, and u n i m in - 
that no suck company shall make or give any undue or ; 

able preference or iidvaiitago to or iii favour 1'“' 

person or company, or any viiivticiilar desci ii.tion ui ‘ > 

respect whatsoever, or slnitl siibpH t any part ii iilar person o coiu- 
pany, or any particnlar deseiilitioii ol trallic. to . 

unreasonable prejudice or disadvantage in <ui> iispcc \\ Y ,;i., 

and that every railway company and canal company > 

and canal company having or winking railways or , 

form part of a conlhmoiis line of railway, or canal ' r i' ,.[■ 

canal comnmnication, or which liiiye the A, ’ . 

of the one near the termlnns station or wliarl ot ' i : , 

afford all duo and reasonable lacilities h.r receiving and to u. idi 
by one of such railways or canals all the Iralkc ‘‘j 

other, without any uiircasoiuible delay, am " '’’'y j • i . ,.,i 
ference or advantago or prejudice or disadi aiit.ige^ as .1 e ■ ’ . 

so that no obstruction liitiy be offered to Ibe l'“ '■ ' Aioiis lino 

suoli railways or cantils or railways and C'lU.i s as a n nrivbv 

of coinumnicatiun, and so that all reasoiia • aii oiiiiiuH ay . 

mean-s of tlio railways and canals of tlio several cuiiipaiiics be at all 

times aftbrtled to tin? public in that bohulf : i ii „ fn-ict 

And wliereas it is expedient to explain and amend tlie said . 

ment : 

Be it thoroforo enacted, tbat — • 1 +:, -. l.i« 

Subject as horelu-after meiitioiied, the sau 

aftorded ai-o hereby declan-d to and u., cverv 

reasonable receiving, forwarding, am ” . ‘1 t-inial 

railway company ami canal company *v- 

compaTiv, at the re(|uest of any A ' com- 

trallic to and from the t to as 

pauy at through /‘’""'.y, ‘“."Vid reasmiable receiving, 

through rates); and also tin um. an i n-mv and 

forwarding, and delivering l*y evm'^ i.uwa} ; , 

canal eomiiany and railway and canal comp«ni} , ‘ trallic at 
of any pihou int.-rested in tlirougli trallm, ol >’ ^ 1 . 011 ^ 

tl.rouAdi rates : I>rovi<led that no '>1'1'>"-|‘";;'YA‘‘ mtldo tA coin- 
the Comniissioners by such peisou nil • • „ . ,,t- ii,is \ct as 
plaint to the Board of Trade under the , ''A:)/,, , 

to complaints t.i the Board of Trade of unreasoiiabU elm „ , , , 


(/) See Article 253, auie, p. 312. 


p«) i*0J^ sect. 31, p 
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APPENDIX. 


Sect. 25. 


and the Board of Trade have heard the complaint in the manner 
herein provided. 

Provided as follows : 

(1.) The company or person rccjuiring the traffic to be forwarded 
shall <»'ive" written notice of the proposed through rate to 
each forwarding company, stating both its amount and the 
route by wliicli the traffic is proposed to be forwarded; and 
when a company gives such notice it shall also state the 
apportionment of the throug'h rate. The proposed through 
rate may be per truck or per ton : 

(2.) Each forwarding' coni])aiiy shall, within ten days, or such 
longer period as the Commissioners may from time to time 
by general order prescribe, after tlie receipt of such notice, 
by written notice inform the company or persons recpiiring 
the tratlic to he forwarded, whether they agi'ce to the rate 
and route ; and if they object to either, the groimds of the 


objection : 

3.) If at tlie expiration of the prescribed period no such objection 
has been sent by any forwarding company, the rate shall 
come into operation on such expiration : 

'4.) If an objection to the rate or route has been sent within the 
prescribed period, the matter shall bo referred to the 
Commissioners for their decision : 

'5.) If an objection be made to the granting of the rate or to the 
route, the Commissioners shall consider whether the gi-ant- 
ing of a rate is a due and reasonable facility in the iiiteiest 
of the public, and whether, having regard to the circum- 
stances, the route proposed is a reasonable loute, and shall 
allow or refuse the rate accordingly, or fix such other rate 
as may seem to the Commissioners just and reasonable : 

T>.) AYhere, upon the application of a person requiring traffic to 
he forwarded, a through rate is agreed to h}' the forward- 
in companies, or is made by ordei' of the Commissioners, 
the apportionment of such through rate, if not agreed iipon 
between the forwarding companies, shall he determined 
by the Commissioners : 

) If the objection he only to the apportionment of the rate, the 
rate shall come into operation at the expiration of the 
prescribed period, hut the decisiou of the Commissioners, 
as to its apportionment, shall he retrospective ; in any 
other case the operation of the rate shall be suspended 




until the decision is given : 

(8.) Tlie Commissioners, in apportioning the tlirough rate, shaU 
take into consideration all the circumstances of the case, 
including anv special expense incurred in respect of the 
construction, maintenance, or working of the route, or any 
part of the route, as well as any special charges which any 
company may have been entitled to make in respect 
thereof : 

(9.) It shall not be lawful for the Commissioners in any case to 
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comTiel any company to accept lower mileage rates than 
the mileage rates which such company may tor tho time 
being legally bo charging for like trallic earned l^y a 
mode of transit on any other Imo of communication botn ten 
the same points, being tho points of departure and arrival 

of tlio tlu'oucfli routo. . . 

Where a railway oompany or canal company use, maintain, or 

woidc r are party to an aiVangement for using, maintaining, or 
^o^’ing steam vessels for tho purpose of carrying on a — 
tioii between any towns or ports, the provisions ol this section . 
eSend tosuch siam vessels, and to the trallic --y®' 

refuses or nen-lects without reason to agree to the proposed th.ougli 
tates, or to the route, or to the apportioumout, the “j:;® 

if au order is made by them upon an application tor - 

may order tho respondent comi>auy or companies to pa) siicli co. . 

to tliG applicants as they think lit. 

25. Subject to the provisions in the hist Snn.Us-' 

proposed through rnto is just "'f compiiuy mit of 

a less amount may be allotted to an} i j o v outitled 

such through rate than the maximum la e ^ voulh rate accord- 
to charge, and to allow and apportion such thiough latc 

27._(l,) Whenever it is shown that any railway 
ono trader or class of traders, or the traders m 

tolls, rates, or charges for tho same or tlioy 

tolls, rates, or charges for tho same oi siiiii ai sc ii'iders in 

charge to mlier traders, or classes of ‘f ‘®/ “^ 01 - 

another district, or make any diflerenco iii '* . , lower 

any such trader or traders, tho burden o 1’^®' * “ , undue 

charge or difference iu treatment docs not amount t . 

preference shall lie on the railwa} compaii}. i;jv,,vonf n in treat- 
(2.) In deciding whether a tl- clmit 

meat does or does I'®* Pe cL.missioners, as the case 

may be, may, BO far ‘ into eoiisidoratiou 

other considerations f • ^.eatnient is iieces.saiy 

whether such lower charge or dillmonc - _ ^ Duldic tho traffic 

for tho purpose of securing in the mter^ 

111 respect ot which it is made, and t lmr'-'ed to tho com- 

bo romoved without unduly reducing t ^ m ike nor sliall 

plainant ; Provideil that no railway coinpan) . . ,];iv,.vonce in the 

the Court, or the Commissioners. -- Vlio Ue.iUnent 

tolls, rates, or charges made tor, oi an) | similar 

of, homo aud forcigu mcrchaudiso, m respect ot tlio san 

services. 


Uiulfie 
preference 
iu civsc of 
iiritHpial tolLs, 
rates, anti 
charges, autl 
unequal 
services 

pcrfoimecl. 
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Sect. 27. 


Extension of 
enactments 
a.s to undue 
preference to 
pfoods carried 
by sea. 


Group rates 
to be eluirfre- 
ablo by rail- 

'I* 

way com- 
jianics. 


Power to 
dock com- 


(d.) T]io Ooiirt or the Commissionors shall liayo power to direct 
that 110 liigher cliargc shall he made to auy person for services in 
resjjcet of merchandise carried over a less distance than is made to 
any other persons for similar services in respect of the like de- 
scription and cpiaiitity of mercliandiso carried over a greater dis- 
tance on the same line of railway (a). 


The provisions of section two of the Eailwa 3 'and Canal Traffic 
Act, ISod, and of section fourteen of the Eegulatioii of Ilailwaj's 
Act, 187.J, and of anj’’ enactments amending and extending those 
enactments, si i all apply to traffic h}' sea in ain* vessels belonging 
to or cliartcred or worked h’s' any railway companv, or in which 
an}' railwa}’ compain' procures merchandise to bo earned, in the 
same manner and to the like extent as the}' apply to tlie land traffic 
of a railway company. 

29. — (1.) Notwithstanding any provision in any general or special 
Act, it sliall 1)0 lawful for any railway company, for the purpose of 
fixing the I’ates to he cliarged for the carriage of merchandise to 
and from any place on tlieir railway, to group together aiiynumher 
of places in tlie same district, situated at various distances from 
aiiv point of destination or (h'parture of merchandise, and to charge 
a uniform rate or uniform rates of carriage tor nierchandiso to and 
from all place.s comprised in the group) from and to any point of 
destination or departure. 

(2.) Provided that the distances shall not ho unreasonahle, and 
that the group rates cliarged and the p)laeos gi'oup)ed togetlier shall 
not be such as to create an undue preference. 

(3 > "Where any gi'oup raft' e.xists or is propo.sed, and in any caso 
where there is a douht wliethor any rates charged or proposed to 
he charged hy a railway company may not he a contravention of 
section two of tlio Pailway and Canal Traffic Act, 18-54, and any 
Acts amending the same, tlie railway company may, upon giving 
notice in tlie prescribed nianner, ap)ply to the Commissioners, and 
the Commissioners may, after lieariug the piarties iuteiysted and 
any of tlie authoritie.s mentioned in section seven of this Act, de- 
termine whether sucli grou}> rate or any rate charged or proposed 
to bo charged as aforesaid does or doe.s not create an undue pire- 
ference. Any per>ons aggrieved, and any of the authoritie.s mim- 
tioned in section seven of this Act, may, at any time after the 
making of any order under this section, ap)]>ly to the Comiuissiomu-s 
to vary or re.scind the order, and the Commissioners, after hearing 
all parties who are interested, may make an order accordingly 

30. Any port or harbour authority or dock company which shall 
have reason to believe that any railway company is by its rates or 


(/;) See Article ‘260, a>/te, p. 339. 
(o) See Article 264, anfe, p. 345. 
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otherwise placiug tlieir port, hiirhoiir, or dork at au uad\a‘ disad- ^ct. 30 . 
vantage as eomparcd with any othrr port, hart.oar, or .look to or 
from which trullle is or may t)0 earrieil liy mraii.s ot tlio hiir.- ot ti r 
said railway compauv. cither alone or in ciaijaartioa wHli llooc ot to 

other railway companies, m,i, n ,iU ,' ""'I , , , „f „,ulur 
missioners. who shall liave the like pirisdictioa to lo.ii .im 1 . 
mine the sul.ject-matter of sacli complaint as they liaio to I, , i^ 1 

and deterinino a complaint ot a rontraveutioii o ‘'''J*''’" , 

Kailway and Canal TraHic Act, Ift.Vl, as atiieiidcd In suhsupnnt 

Act3. 

31 (I \ ■\CTiencvci' any person receiving or sending or ilcMi'ing r(.mpl:uiiN^ 

to send goods by any railway is oi opinion that the la ^ ^ ^ ^ Xei-l.- of un- 

is charging him au unfair or au unreasouahlt* rate oi c la t. . rcasouiible 
o o . , .. 1- • nr nnrioisonaole ,.i i.,. 


IS charging him au uniair or uu .r i i ^ rod 

any other respect troati.ig him in a.i opiwessive or unreasonable 

manner such person may cumplaiii to the hoau. o lai e. ku 

. c -.s ^ y P rn “ 1 . it' +1 . r.,- + 1 . 1 m P t 1 1 1 1 t 1010 IS rt'asoiiahle coi 


rcasouiible 
arL''t's b)' 

iTinor such iiersoii may complain TO nie i>o;u..i tn railway 

( 1 ) The Board of Trlulo, if they think that there 
ground for the complaint, may thereupon eall upon n < 
company for an explanation, and endeavour 

differences between the complainant and the lai ' ,„.lv 'ninolut 

rs.) For the purpose afore, .aid, the Board ot ‘ 

either one of their own ofiicers or any other comiruiy and 

communicate witli the complainant and the railwav 
to receive and consider such oxp»lauatu>ii^ aui 

may be made in reference to the ekuuplaiu , aat le ‘ _ they 

may pay to such last-mentioned person sueli rmuuneiation a. } 

may think fit, and as may be apivroved by tie- ^ p^iit h> 

Parliament reports of the comphiints mat e o 'VAp,i:n<>-s taken 

provisions of this section, and the results o e ' 

in relation to such complaints, together with such obscavations 

thereon as tho Board of Trade shall think i . i +,. 41 ,p P,f) ird 

(5,) A complaint under this section may bo ‘ '/g 

of 'i'rado by liny of the luithorities nieiiUoiied 111 swt 

this Act, ill any case in wliicli, in the opinion o '* 1 - . ’ peine' 

rities, they or any traders "uwaf ooniimny; a"^ 

all tho provisions of this section shall app 3 o a “,V P i , niako a 
as if the same had been made l)y a per>oii entitled to iiiaKo 

complaint under this section. 

32 ,— ( 1 ,) The returns required of a 

section nine of the Ilailways Kcgulation *• < » * +;,r.o' to time iire- 

such statements as tlio Board of Trade luay 10111 

seribc, and the forms referred to in that sec nriimor as they 

time be altered by tlio Board of 

tliiiik expedient for giving ehect ^Uall apply 

section nine of tho liailwa^'s l»,egulutioiL ^ , > 

accordingly. f,w:inn alter tho times 

(2.) The Board of Trade may from time to tune aitc 


Annual 
ret unis bj’" 
railway com- 
panies to 
contain sncli 
statistics as ^ 
the Tloanl ot 
Trade shall 
require. 

3-1 & 3 o Viet, 
c. 78 , 3 . 9 - 
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Sect. 32. 

36 & 37 Viet, 
c. 76. 

Classification 
table to be 
open for 
inspectioTi. 

Copies to bo 
sold. 


3G & 37 Viet, 
c. 48 {ante^ 
p. 523), 


fixed by fbe said Act or by the Eaihvays Eegulation Act (Returns 
of Signal Arrangements, AVorkiiigs, &c.), 1873, for the forwarding 
of any of the returns required by tho said Act or this Act. 

33_(l.) The book, tables, or otlicr document in use for the 
time being containing tlie general classification of inercliandise 
carried on the railway of any comjiany, sliall, during all reasonable 
hours, be open to tho inspection of any person without the payment 
of au}' fee at every station at which increhandisc is received for 
conveyance, or where merchandise is received at some other pilace 
than a station then at the station nearest such place, and tho said 
book, tables, or other document as revised from time to time shall 
be kept on sale at the principal office of the company at a price not 

exceeding one shilling. it cv 

(2.) Printed copies of tho classification of merchandise trafhc, 

and schedule of maximum tolls, rates, and charges of every railway 
(■onipany authorised, as provided by this Act. shall bo kept foi sale 
by tho railway coini'anv at siuli places and at sm.li rcasona j o 
price as the Hoard of drade may by any genci’al or special oidci 

prescribe. ^ t ■ 

(3.) The compain' shall witliin cuio week after application in 

writing made to the secretary of any railway company by any 
person^ interested in the carriage of any merchandise which has 
been or is intended to be carried over the railway of such company, 
render an account to the person so apifiying in which the charge 
made or claimed by the company for the carriage of such merclian- 
dise shall bo divided, and the cliargo for conveyance over tho rail- 
Mxav shall bo distinguished from the terminal charges (if any\ and 
from the dock charges (if any), and if any teiminal charge or dock 
char go is included in such account tho nature and detail^ ot the 
terminal expenses or dock charges in respect of which it is made 

shall be specified. 

(4.) Every railwav company shall puldish at every station at 
whVh merchandi>e is received for conveyance, or whore merchandise 
is received at some other place than a station then at the station 
nearest to such place, a notice, in such form as may be from time 
to time prescribed bv tlie Board of Trade, to the effect that such 
book, tables, and document touching the classification of merchan- 
dise and the rates as they are required by this s^cction and section 
fourteen of the Regulation of Railways Act, 1873, to keep at that 
station, are open to public inspection, and that information as^ to 
any charge can be obtained by application to the sccietaiy oi ot er 

officer at the address stated in such notice. 

(5.) AVliere a railway company carries merchandize partly by 
land and partly by sea, all the books, tables, and documents 
touching the rates of charge of the railway company, which aic 
kept by the railway compan}' at any port in the Tnited Kingdom 
used by the vessels which carry the sea traffic of the railway 
company, shall, besides containing all the rates charged for the sea 
traffic, state what proportion of any thi’ough rate is appropriated 
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to convoyanco liy soa, (Vistingnislilng surli in-oiioi-fioii from that 
■which is approiiviatcd to tho coiivoyauco hy laud ou eithci sulo ot 

tll6 SGcl + 

(G.) Wliore a railway coTBpaiiy inteiul to inako any iiuToaso m 
the tolls, rates, or charges pukliskod in tlie books retpurct o )0 
kept hy the company for public inspection, under { 

ofShe^Eogulation of Railways A.-t, ' 8' V V 'IV 1 
cive by tniblicatlou in such manner as tho l.oard ot Liad. maj 
weLlbe at least fourtoo.i days notho ot such .nt..nd..d .m voaso, 
Itating iu such notice the , late on winch the 
is to take effect; and no such niereaso in tho 1;^;'^^''^ P' 
or charges of the railway eoiupauy shall have effect uule,> and nut 1 

tho fourteen days notice reiinired under this section ha., ^ 

(7 ^ \nv comnanv failing to eomplv with the provision^ ot thi^ 

seitiol shkrfor^kh otfouee, aadkn the ease 
offence for every day during which the oltmice eoiilun ^ ‘ 

on summary conviction, to a penalty not exceeding n 1 

34. When traffic is received or delivered at any I'V'^^® 
railway other than a station within the lueaniiig ot 
ot tho Eegulatlon ot Kuilways Act, ISTh the rai way P-' ^ 

whose line sneh place is, shall keep .at hi.. 

place a book or books showing okci} la t ^ miuI tlit'ii’ 

charged for the carriage of tralfie other thmi pa'^eiigci^ ' ^ 

luggage, from such place to any place to whieli th. i hook min „ 

distance from that place of every station, wharf, -idiiig, or place to 

which such rate is charged. . l.n nTion to 

Every such hook shall, during all r.-asoiiabhi I'niu- he open 

tho inspection of any per.son without tlio paymeu o .i ee. 

35.— (1.) The I?o.ard of Tr.ade niay from tlmi- to time 

rescind, and vary rules with respect to the 'I ypodulos 

(a) The form and manner in whieh classi1i..at.oii.s ^ 

^ under this part ot this Act ar,. to he k'-h^n-e.l a i U 

the Hoard of Trade and to yn'l‘'V''''n f r' ! of 
advertisement, and settlement (hy the o.iii o ,,'i ,,/■.. 

classifications and schedules, and of p'ovisi.mal ’ f 

(h) AU proceedings before the Hoard ot Trade un.h.r this p.ut 

(e)*'Tht^fcos to be paid in respect of such h 

(d) Any matter aiithoiyed by this jnir'siianco ot 

(2.) Any ruins mado by tho lloaid ol * i „^oplrs after 
this section shall bo laid hoforo rarliainent i mi t ),'...p,|„ioiit bo 

they are made, it Purlianicnt tie it','i.i„,iin'g of the tlieii 

not thou sitting, within throe weeks aftei r> , . ^ shall 

next session of lAxrl lament, and shall bo .pidicially noticed, and sUa 

have effect as if they wero enacted by tins Ac . 

(j?) The Board of Trade have issued rules ou the subjeet. 


Sect. 33 


Place of 
publication 
of rates iu 
resjiect of 
tratfic at 
places other 
than Btations. 


Power to 
make riilc.s 
for puri^'>^G3 
of Part II. 
of Act. 
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Sect. 36. 


Part TI. to 
extend to 
canal com- 
panies. 


Application 
of 30 k 37 
Viet c. 48, 
to canals. 


Powers of 
Commis- 
sioners over 
canal tolls, 
rates, and 


Part III. — OAXALs(y). 

36. All the pi’ovisinus of Part II. of tliis Act relating to any 
railway company .shall, .'<o far as apiplicahle, appd}' to every canal 
company, and to ev(‘rv railway and canal enmpau}' ; and in Part IT. 
of this Act, unless tlio context otlioi*wise requires, the expression 
‘^railway coiupunv shall include a canal company and railway and 
canal company, and the expression ‘'railway” shall include a canal, 
and the expression “rate” sliall include tolls ami duos of every 
description chargeable for tlie use of any canal or by any canal 
company. 

37 _n.) Section fifteen of tlie Eegulationof Eailways Act, 1873, 
sliall ap[dy to tlic terminal cluirg<‘s of a canal company. 

(2.) Tim Pailwav and Canal Traffic Act, 18.51, as amended by 
tbo Ivegulation of IJailways .^Vet, 187.), shall (^xt('nd to an) per.son 
whoso consent is lunpurcd to any variation of the ratt's, tolls, or duos 
chai'ged for the use id any canal, or by any canal company, in like 
manner as if smdi person were a canal f omjtany, and tlie ox[>ressiou8 
“canal company” and “railway and canal company in tlie .said 
Acts and this Act shall bo construed accordingly to include such 

per.son. 

(3.) The provisions of the Pailwav and (kinal Traffic Act, 185-1, 
and the Pcgulation of Pailways Act, 187;>, with respect to rates, 
shall apply to tolls and dues ofVvrry description chargeable for the 
use of any eanal or bv any canal company. And notinng in an> 
agreement, whether made before or after the passing of thi.s Act, 
and whether eoiihriiied by Act of Parliament or not, and nothing 
in this Act shall prevent the Commissioners from making or 
enforcing any order for a through rate or toll whicli ma^ in thcii 

opinion be rofpiired in the interest of the public. 

(4.) Any company allowing traffic to pass from a canal on to any 

other canal or any railway, or from a ra 

be deemed to be a forwarding company, and the allowing of traffic 
so to pass shall be deemed to be the forwarding of traffic within the 

meaning of the above-mentioned Acts. 

(.5.) The provisions of tlie Pailway and Canal Traffic Act, 1854, 
and of tlie Pegulation of Padways Act, 18/ o, and of this Act, with 
respect to through rates, shall extend to any canals which, in con- 
nexion with aiiA' river or otlicr w.aterway, form part of a continiions 
line of water communication, notwithstanding that tolls may not 
he leviable by authority of Parliament upon such river or other 
waterway. 

38. Where a railway company, or the directors or officers of a 
railway company, or any of them or any persons on their behalf, 
have the control over, or the right to interfere in or concerning the 
traffic conveyed, or the tolls, rates, or charges levied on the traffic 

(y) See note to Article 230, anUf p. 262. 
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of 01- for tlio oanvpyaiu'o of mpn-liutufiso oti a ruiwil, or aiiv iiurt of a 
canal mid it is nrovcd to tlu- satisfaction of the romm.sMoncrs that 
the tolls, rates, or char^^os Icvicl on the tralli,' ot or 
anco of merchandise on the .-anal are such as arc 
thetmfllc from tin* canal to the railway to 1101111111 
canal or persons seiKliug trallic ov-r the canal or utlai uiiial^ 

adjacent^^ Coininissioners may, on llie ap[)licatu)n of any 

^ interested in the trallle of the eanal >7or f >r 

the tolls, rates, and charges levied on ' 

couvoyanco of merehandiso on the canal, to ^le a ; ‘ ‘ 
justed in such a manner that the >amo shal a of 

compared with the rates and charges for the cunet^auec 

merehandiso on the railway : _ . m-iler of 

( 2 .) If within such time as may he pu'Mii aa * ipymi| on the 
^ the Connnissioners, tlic tolls, rates and .hars.-s ‘ " 

traffic of nr for the conveyance ot ^ 

Commi,ssiot.ers may themselves h.v an order y;’;' ‘yy";?;', 

tionsinand adjustment of the tolls, rates, ‘"‘'1' ; , 

on the traffic of or for the conveyance ol ^'j j "'y;';, .Vy 
canal as they shall thiidc tnst the 

rates, and charges as altcri'd and ac .i''y p jim inv or iicrsons 
Commissioners shall he hindine- on 1 ' .■ q,. ( 1 k‘ tolls, 

owning or having the i rrllic of or\'or tli’o conveyanco 

rates, and elifirges levied on the lial ) 

of merchandise on the canal ‘ , r'm,,nihssHnu*rs under 

( 3 .) No application «{;f ^ Uuve eortilled that the 

this section until tlie Jtoaid oi -l r.-al-ui ‘ind that the 

applicant is a lit imrsuii tlic mljudieation 

application 13 a proper one to Itc ^ nvide liv the 

of the Connnissdoners ; and no ‘>>->''yyyh'.;^;£‘Vuy;,:Vliea- 
Commissioners under this section nn t . > uersoiis, and in 

tion has been served upon such ‘ ^ 

such manner as the Hoard of irado ma> ‘ application 

( 4 .) The Commissioners may “yo' "'y:,„vovdev mad<- under 
of any coinpaiiy or person '‘“y* , j such companies 

this section, an<l after notice hi and h u m 

and persons as the .hjy order made under 

special order prescribe, rescind oi ‘ . ^ 

this section. 

1 11 / -n <»!• hfd'oro the lirst da^ of 

39 .- ( 1 .) Every canal company shal , ' .January next 

January in every year beginniDg 7, ,„j,trar of joint" stock 

after tlio passing of this Act, send t - ^ ?. .ninjuiv a short de- 

companios a return stating Iho naiiic 1 uiliccr. and tlio 

scription of their canal, the naiiie of then pu I ‘ of their 

place of their office, or; if they have more than one oihcc, 

canal company shaU within such time as lyy be pro- 

M. 
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Sect. 39. 


BveliiwB of 
can til com- 
panies. 


scribed by tlio Board of Trade, and afterwards from time to time 
whenever roc|iiired b}" the Board of Trade, not being oftener than 
once in every year, forward to the Board of Trade in such foi’oi and 
manner as the Board may from time to time prescribe, such returns 
as the Board of Trade ma}’’ require for the purpose of showing the 
capacity of such canal for traffic, and the capital, revenue, expendi- 
ture, and profits of the canal company. 

(3.) AVheu tlie canal of a canal company, or any part thereof, is 
intended to bo stopped for more than two days, the company shall 
report to the Board of Trade, stating the time during which such 
stoppage is intended to last, and wlien the same is re-opened the 
company shall so report to tlie Board of Trade. 

(l.) A company failing to comply with this section, shall bo 
liable, on summaiy coTivietioii, to a tine not exceeding five pounds 
for everv day during which their default continues, and any director, 
manager, and officer of the company who hnowingly and wilfully 
antliorizes or j^mauits the default .shall be liable, on summary con- 
viction, to the like tine. 

40. — ,'l.) Every canal company shall, before such date as the 
Board of Trade may prescribe, forward to the Board of Priulc true 
ctjpies. certified in such manner as the Board of Trade diicct, of 
auv bvelaws or regulations of such company wliich an* in foice at 
tfie coiiitiienceinent of this Act ; and the byelaws of an^ caiiul com- 
pany, copies of whicli are not forwarded to tlie Boapl of iiado as 
provided bv this section, shall from and after the said day cease to 
fiavo any operation, save in so far as any penalty niu^ ha\e been 

alrcadv incurred under tlie same. 

(2.)^ A byelaw or regulation of any canal company hereafter to be 

made under any power which lias before or at the time ot the 
pas.siiig of tliis Act boon, or which may hereafter be, conferred on 
aiiv canal company, shall not liavo any force or effect until t’wo 
iiioiiths after a true copy of siu'h byelaw or regulation, cei titled in 
such manner as the Board of Trade direct, has been forwarded to 
tlie Board of Trade, unless the Board of Trade before the expiration 
of such period have signified their approbation thereof. 

(3.) The Board of Trade may, at any time after any existing or 
future byelaws or regulations^ of a canal company have been 
forwarded to them, notify to the company their disallowance 
thereof, or of any of them, and in case such byelaws or regulations 
are in force at the time of the disallowance, tlie time at which the 
said byelaws or regulations shall cease to be in force. X byelaw or 
regulation disallowed by the Board of Trade shall not after such 
disallowance have any force or effect whatever, save (as regards any 
b3'elaw or regulation which may be in force at the time of tho 
disallowance thereof) in so far as any penalty may have been then 
already incurred under the same. 

(4.) The Board of Trade mav from time to time make, rescind, 
and vary such regulations as they think fit with respect to the 
publication by canal companies of their byelaws and regulations, 
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<.,,(1 with respect to the nul.liention l.v eopal eonipai.ios ot tlieiv 
Itot.^titmn aitrilv to the .Boartl ot iiailt' ioi tin. aiii)\\aii 
iuteiKled bveUnvs and rogtdotious. Any 

are for the time being in force, shall have elicit as d thit Imil 
enacted in this Act. 

41 Whenever the Board of Trade are, throngd, their ollieers or 
othei-w so informed that the tvorks of any canal are ,n siu h a ecni- 

dition as to bo dangerous to the pu . ih tv dlrci't such 

nienco or hindrance to traliie, the i o i oseYo in^,l 

officer or other person as they appoint hn n p 1 - •m.l'for tin' 
said canal and report thereon to the \u ,, icer or 

pm pose ot maKi ^ > ,vi,vrioso slialb in relation to tlio eanal or 

person aiyoiuted h 1 , of an Inspector appointed 

works to bo inspected, have all the pou ( i^^*i 1 i i 3 ^ 3 - 

under the Eogulation of Railways Act, lb( 1 . c. 

42— (1.) No railway company, or director, tiou ofa 

company shall, without express yatutory au in^^, . 11^ ^ ^ 

authorise or permit the -Plf'f oame of tlm 

pany’s fuiuls for the pu j>so of ...puseem of 

railway company, or ^ ^ pp^.^-yst, or of euabliug any uiuiutlBdn/oa 

director or onicer of tlio rmlway .pb J ,, 1 * 

ing to any director or oHicer of the ‘y* the sinus of 

who lias purchased ^ Pv'^Leli director, oHiciu-, or 

rzs.?E“ x," 

part of such money or liability. t.vovisious of this 

^ (2.) In the event ot any eontvaventmn O ^ bh;,,,. .hall he 

section, the canal interest .ti.s'orYil'iiccrs of the (.■nmpaiiy 

forfeited to the Crown, and tlie due i. u,,'.! ^lu'h aieilieatiou 

whoso applied or used, O'' he 'habh' to reimy to tho 
or use of the '■‘'"‘I'""! ^ ,„„l tlio valuo of the eaiiol 

company tho sums so apph* d . ■ .oih rei.ayiaoat 

inteiest so forfeited; and proceedings t- ‘ ^ ^ ^ 

may he taken Iiy any shareholder in y, ’mviiiyh funds” means 
( 3 .) In this section the expre.ssion loml. y i„eludes any 
the corporate funds of any raiUNay Py railway 

funds whicli are under the person having any 

company; the expression ^ olficoi .i..tUr.rp()f-andtlLO(‘xpr<’s- 

control over a company’s funds or an) pal ^ cuiillal of canal 

sion ‘'canal interest” means shaios m , • . ^.mial company 
company, and includes any interest of any kind m a 

or canal. Camil coin- 

1 a r.r.fAi’ inlo cimlracts punios may 

43.— (1.) Any canal company uiay niakc ail ^ 

and arrangements with any J.yspc.'tivc cauah, or ' 

paiiic.s for the passage over and along then ici.p- .Vc. 
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any of tliem, of boats, barges, vessels, and other through traffic, 
and for the use, by such traffic, of the wharves, landing places, and 
other works of laiiy such canal, U 2 ) 0 n payment of such through 
tolls, rates, and cliargcs, and subject to such conditions and restric- 
tions as may l)e agreed upon between such companies ; and for the 
collect ion and recovery by any one of the companies on behalf of 
tliomselves and flic other comjjanies interested of the tolls, rates, 
and charges 2)ayable in re.spect of such through traffic; and for the 
division and aj^portionmeut of the tolls, rates, and charges; and any 
such contract may contain ju’ovisions for tlie erection and maiute- 
naiico of or otlierwise for |)roviding Avareliouses, offices, and other 
buildings and conveniences, and any otlier ju’ovisions for the 2 )ur- 
2)0se of carrying intoehect an}' such aiTangement, and any coiujjany 
may aj)ply tlioir funds or moneys for the same i^ur^iose. 

(2.) IS ot withstanding any cnactiuoiits jjrovidiug for the charge 
of equal tolls, rates, and charges, .siicli through tolls, rates, and 
charges as above mentioned may res])eetively bo computed at a 
lower toll or rate per mile than tlie tolls, rates, or cliargcs cliarged 
for tlic i>assage over and along the same canals of like tralfic, not 
being througdi traific, witliout necessitating or occasioning any 
reduction ot tlie last-nieiitioued tolLs, rates, or charges. 

(d.) .-Viiy like contraet.s and arrangements existing at the jiassing 
of this Act shall be, and from tlic rcsjioctivo dates of tlie making 
tbc*reof sball be deemcHl to have* lieen, as valid as if the same had 
been made after the commencement of this Act. 

44, 1’ or the jnii’iiose of facilitating tliroiigli traffic ujion canals, any 
canal companies ujion whose canals through tolls, rates, or charges 
may be in ojicration, may establish a canal clearing system, on such 
princijiles, in such manner, and subject to such regulations as to 
tlic admission of other com^iauic^s to such .system, tlie retirement 
of members, the ajjiioiiitment of a committee to conduct tlie business 
of the system, and of a secretai'v or otlier necessary officers, the 
mode of conducting business, and such otlier regulations for carry- 
ing into eflect such sy.stem as may from time to time he ajqiroved 
by tlie lioard of Trade in writing under tlio hand of the secretary 
or one of the assistant secretaries of tliat Board ; and any comjiany 
may a})p]y any funds or money belonging to them, for tli© j^niqiose 
of establishing or carrying into effect any such system, and the 
provisions of sections eleven to twenty-six inclusive of the Itailway 
Clearing Act, ISdO, sliall, mutatis mutandis, apjily to any canal 
clearing system when so established. 

(!•) hero, on the a2>plication of a canal company, it 
a2)pears to tlie Board of Trade that any canal or 2 ^urt of a canal 
belonging to the a 2 ) 2 >licants (hereinafter referred to as an unneces- 
sai} canal) is at tlio time of making the application unnecessary 
loi the 2>nrposes of 2 iuhlic navigation, or where, on the ap 2 >lication 
of any local authority, or of throe or more owners of lands adjoin- 
ing or near to any canal or part of a canal, it appears to the Board 
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of Trade that tliat canal or part nf a cniinl (licrciiiaffcr rffta-rcd to 
ns a derelict canals Itas for at hai^t thivc yt^avs pv-viously to tie* 
inahing' of the apj^dicaticvu heiai di^usi'd for iia\ it>atioii, or, h^ lyason 
of tlio default of the proprltdors thcri'of, lias licconK’ niifit ioi 
navig'ution, or tliat tlu' lands adjoining or leair tlea'cto ]iav.‘ >iitlV‘r.‘d 
injury hv water that has o^capi'd Iroiu thi' tlorrhct ranal. and tliat 
the xu-oprietors ol' the dm-olict <-anal dfcliiio or an- iinahlo t-y<dhs t 
the rojiairs necessary to ]irt'yc]it turthor injury, tlm Ijoard of liado 

may Ity ^yarrant signed hy their scerclary antliori>o tlio aliaudoii- 
ment by the existing prox>rictoi’s of sin-K unn*H'(‘.'"'ary canal oi >iu i 
derelict canal, and after the granting of tlu' warrant, and tin* due 
publication as rcrjnirod by tli«‘ Hoard of Irade of a notit « ol t u. 
tjriiiiting' tliorooi\ tlio 15t>uril ot iiiulvt' iui ohX i i ^ 

tlie canal eoinpany or otlo*!' tin* ]troj*riflors of the nnnect‘'-sai \ oi 
derelict canal from all liability to maintain tin' same ciinal, mid 
from all statutory and otlu'i- oldigations in respi'ct thereof, or of or 

consequent on the ahandonmoiit tliereuf. 

(2.) Tn the case ot an unnecessary canal no warrant of at>antloii- 

mont' shall ho granted unless the Hoard of Trade arc satistiod— 

(a) That it is unnecessary f<>r the purposes of puldie nayigation ; 
(bl That the applicatioti has befui exprt'^sly anthovi>ed l>y a 
resolution of a majority of tin* share! ndders of tlio canal eoin- 
X)any owning the canal present and yoting at an extraordinary 

or siiccial general meeting of tliat company ; . . 

(c) That such puhlie and other notices of tin* axiphcation lla^o 

heen cix oii as tin' Hoard of Trade nuyN reqiiiit' . . . 

fd') Tliat conn>ensation (the amount thereof to l>o determined m 
case of difference as the Hoard <.f Trade may piy^crihc* has 
been made to all persons entitled to coiiqu'nsation by reason ot 

tin' proiiosed abandoiinient of the {■anal. 

(:}.) In tl.(M-ase „Oi a.T<'lict ennal tin- narrant niay 1..' pantacl 
on the condition tiiat tiio canai or any (lart tiiercot, witii aii or any 
of the po'vors rciatiiiK tlioroto, i'C transfi-rivd to any liorson. laxly 
of persons, or local autlioritv, and wl.oro any su. l, condition is iin- 
pohd tlio Board of Trade may, if tlioy lldnk lit, traiim 
in a Provisional Order a scli<-mo tor tlio niaiiao-ciiicut ot tUo canal 

“'oTfl.e ivohtnal Order inav provide for the constitution of a 

l>oS\o nmrnig: the canal or anySiart tlmrcof, for 

that liodvor any local authority ot the . anal or t 

and of ail or any of tlio powers relating thereto, lor tin limitntu ii o 

discharge of any liabilities alTcctiiig the catial or the '"''’y" 
for the time being, and for any otlior matters >*1'^' 

tho Board of Trade to bo necessary or proper tor can} iii,^ tin.-, . 

’“ohVTho Board of Trad.> may submit to 

tion any Provisional Order made by it in *'a it !s cc^ ! 

hutany sueh order sl.atl bo of no torce unless and until it is con 

finned hy Act of Harliament. . i* .f,. 

(C.) If while the hiU conlinmng any such ordci is pendiHo 
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eithor TIouso of Parliament, a petition is presented against any order 
comprised therein, the bill, so far as it relates to the order, may he 
referred to a select committee, and the petitioner shall ho allowed 
to appear and oppose as in the case of private hills. 

(7.) In this section the expression “local authority” means any 
one of the local authorities mentioned in section seven of this Act. 

(8.) For the purpose of giving effect to the provisions of this 
section, the Board of Trade may require the applicants to furnish 
any evidence in their possession or under their control relative to 
the application, and may at the expense of the applicants appoint 
and send an offieer to inspect the canal referred to in the applica- 
tion, and to obtain information and evidence in the neighbourhood 
thereof relative to the proposed abandonment, and may from time 
to time make regulations as to the mode of luaking aj^plications, and 
the nature and mode of publication of notices, and generally as to 
tlie conduct of procecdiii 




46. In this part of this Act the expression “canal company” 
shall include a “railway and canal company,” so far as relating to 
any canal of any .such last-inontioued company. 


Pakt IY. — MiscELm^xEOus. 

47. So much of tlie Eegulation of Pailways Act, 1873, as limits 
the tiiiie during whicli that Act shall continuo in force shall, save so 
far as it relates to the appointment of the Commission, be repealed, 
and the said Act, save as afore.said, shall he peiqietual. 


48. On any rating ap[)eal, and before any Court, where it may 
he material to sliow the receipts or profits of a railway company or 
canal company, or railway and canal company, it shall he lawful 
for tlie company to prove the same by written statements or returns' 
verified by the affidavit or statutory declaration of the manager or 
other responsible olficer, and any such statements or returns shall 
he primTi facie evidence of tlio facts therein stated with respect to 
such receipts or profits : Provided that the j)erson by whom any 
sucli affidavit or statutory declaration is made shall in every case, if 
reepured, attend to bo cross-examined thereon. 


49. Every penalty recoverable on summary conviction under this 
Act may ho prosecuted and recovered in the manner directed by the 
Summary Jurisdiction Acts before a coui’t of summary jurisdiction. 

50. In any proceedings under this Act any part}* may appear 
before the Commissioners either by himself in person or by counsel 
or solicitor. 


51, Any person who shall ho certified by the chairman of com- 
mittees of the House of Lords or the Speaker of the House of Com- 
mons to have practised for two j'ears before the passing of this Act 
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in promoting or opposing* Inlls in parliamont shall 1 k' entitled le Sect. 51. 
praetise in auv i>voeeedings niuh r this Aft as an attorney or agent ^ 

b(‘fore the Coinniis^i.niers : Trovided that every sucli person so ].raf- 
tising as aforc‘said shall, in respect of su< h panc tua* and .‘verytinng 
relating thereto, ho subject to the jurisdietion and .ndeis 
Coimnissioners, and further providcd that no sneh ‘ _ 

roll to he made and kept, aiK\ whieli is hereby autlionzcd to he 
made and kept, by the Commissiouois. 

52 . Tlio Iiowcr.^ a.xl iuvis.liotiou conforre.l l.y tliis Act on tlic 

f, . • ^ i> I f n''Tido >.;]v'ill he* in addition to and not m 

Cominissiouers or Board of iiade stiau _ n,.. eeuriTni-^ 

substitution for any iiower.s and jurisdudioii vested iii the C m 

sioners or Board of drade by an} statute. 

53. _(1.) All clocumouts inirpoi-ting to 1)0 rules orders, or ccrhli- 
entos iiiLlo or issued l)y tiro Hoard ot Trade, and to be scaled Mtli 

bo s^al of ,be Hoard, or to bo <> -p.; 

aeoretarv o£ the Bo^ird, or .iny person antbor.zed " 
the President of the Board, shall he received lu . \ ulem e, aul 
dremed to be snob order.s, rules, or ocrtibcates n itbout D.rtbcr pvoot, 

unless the contrary is shown. c +1.,, of Trade 

(O.) Accrtlbeate signed l.y tbo I'resident o the Hoaid o p o c 

tbat any order made, certiticate issued, or act dom , i» tb. oi.l , 

^yntilicnlo or act of tl... Hoard of 'Trade, shall be conclus.ve <■„- 

clcucc of llio fuct so cortifioil* 

54 — ■\Vbero any local autbority liayiog I"!'' C \'j|e local auth..- 

Aot to make or .,pposo-nny con, plaint to tlo- p'-'-p'; ’ 

a portion of the appli.-atl).n for 

nussioners or tbo Lo.ud of iiad , 

tbo al.andomncnt or aeqnisitioi ',i,, jut, ..i.positi..,,, agree- 

anv oxiienscs lu ni’ iiicnh'ntiil t .. - , v - B.fi 'ivi>d out of the 

inont, or application, bysiicb autbority 

ratccs or funds out of ,vb,eb ,1 , ..fraC.l, and if sneb 

in tbo execution of tb.or ordinal, <p' A; ‘ j’, .lefrayed 

autbority is a p] .nlil Gcrvm-nn’.ent Hoard direct 

tliat they shall l.e did'rayed as special 'pl’ppy , involving the 
( 2 .) A local autbority may enter into ‘>>'3 ‘"1. uses autho- 

paWent by Ibomselves and tin , r successors of any exp.m. s 

I'ized by this section to bo defrayci . i „ ,.o iioiver to borrow 

(13.) AVbore any sneh pg ...Ki-enJes authorized by 

money for Hie l'“lp'*'' 5’* 'V ‘,j„.v"lian a surveyor of biglnvays, 
this section, such authoiit}, T,-uh' in tin* cas*; ol any 

inay.M itli tbo consent ot 1 P; { 'PP ..o,.s..nt of 

tbo Local Government A , hdbo Loci^^^^ c sl 

borrow money lu maiiiiei plo^u } 
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on tlio poeiirih' of tlio rates or funds out of winch the expenses are 
autliorized to he defrayed, and the prescrihod period for the loan 
si 1 all bo such period as tlio Hoard g’iving such con.sont may approve. 

(-4.1 On the i^'quost of any l)C)ard whose cons(‘Ut is recjuired for 
such l(van, tlio Hoard of Trade or Commissioners shall certify such 
particulars re.']iectiiig' the amount of tlie said expenses and the 
])ro|ulety of incurring’ the same and of borrowing for the payment 
tlioreof as may he reipK'.^teil liy such board, 

(5.) In Ireland, any autliorit}' l)orrowing in pursuance of this 
section may borrow in manner provided by the Hublic Health 
(Ireland) Act, 1878, in like manner as if tlio provisions of that Act 
witli respect to borrowing were re-cnacted in tliis section, and in 
terms made applicable tliereto. 

55. In tliis Act, unless tlie context otherwise recpilres, — 

Tiu’ms detined bv the Hegulation of Hailwavs Act, 1873, have 
the moan ill gs tlierebv as.sigiied to them : 

The ti'i’in conservancy authority ” means any persons who are 
otlu'rwiso llian for private profit intrusted with the duty or 
invested with the power of conserving, maintaining, or im- 
proving the navigation of any tidal or inland WcUter or navi- 


gation : 


The term '' liarliour board ” means any persons wlio are other- 
wise than for private profit intrusted with the duty or invested 
witli tlie ])0wer of constructing, improving, managing, regula- 
ting. and maintaining a liarliour, whether natural or artificial, 
or any dock : 

The term “ Lord Chancellor ” means the Lord Iligh Chancellor 
of Great Hritaiii : 

The term “ undue prefereiiec ” includes an undue preference, or 
an undue or unreasouable prejudice or disadvantage, in any 
resjx'ct, in fai'our of or against any person or particular class 
of persons or any particular description of traffic : 

The term “ terminal charges ’* includes charges in respect of 
stations, sidings, wharves, deput.^, warehouses, cranes, and other 
similar matters, and of any services rendered thereat : 

The term ‘muercliaiidiso ” includes goods, cattle, live stock, and 
animals of all descriptions : 

The term “ trader includes ain* person sending, receiving, or 
desiring to send morchaudiso by railwa}' or canal : 

Tlie term home,'’ in relation to merchnndi.se, includes the United 
Kingdom, the Cliannel Islands, and the Isle of iMau; 

Tlie t. ■rin rating appeal ” means an apjieal against any valuation 
list or against anv poor rate or aiiv otlier local rate : 

ilie term iMimmary Jurisdiction Acts ” in Scotland means the 
Summary Procedure Act, 186J, the Summary Jiu’isdictioa 
(Process) Act, 1881, and any Act or Acts amencling the same; 
and in Ircdand, within the police district of Dublin metropolis 
the Acts regulating the powers and duties of justices of the 
peace for such district, or of tlie pobce of such district, and 
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elsewhere, tlio Pettv* Sessions flvolnnil'' Act, ISol, nn<l nny Act Sect. 55. 

The tonn '‘superior Court” means, as iv'-ards ]• ng-hnul. the 14 & 1. \ lU. 
Hio'h Court of Justice, as reganls ScntlaiKl. the (.ourt ot 
iSeSioii, and as regards Indand, tie* lligli Court ul Justice . 

The term “superior court of appi'al” nnsnis as regards iMiglaml 
lu>r MaiestCs Court of Appeal; as ri'gards Scetland, the (^ourt 
of Session in eitlier division of the Inner House; and as regartU 

Ireland, her ^Lajosty s Court t)f Appeal • , i p 

The teriu“ rules of court” means, as regards Scotland, acts ot 

sederunt. , , , . 

In the application of this Act to Ireland, tlio e.Kpivs>iou cuuiici 

of a borough” includes town or township (amouis.ioners, aiu 

any referenco to justices in (piart<‘r ses'*ion^ s la m ‘ 

ret'or to a grand inry; and any i-.'lor.-in.-o to tlio ' , 

Board or to an urban or rural .anitary authority .hall bo 

to refer to tho Loral Govrniiiifiit Board tor Irelatid, and to .lU 

urban or rural sanitary authority in Ii eland. 

66. This Art shall come into oi.eralio.t on the fi.-st day ^of 
Januarv one thousand eight lumdn'd and cigld>*iiru , 
is in this Act referred to as tho coniincucemeiit <d tJir. Act . 

Provided that at auv time after tlic passing ot this Act anyappomt- 
meut and rules may ho made, aiid otlicr things .hnic h.r tlic puipost 
of bringing this Act into opcratieii at such cnmiimuccment. 


57. Subject to general rules to l>o made uiyhu’ tins Act, all 

proceedings which, at the .•nniincncemont ot ;ic. rt 37 Viet. 

Pec'ulation of Ihiilways Act, bSTd, and Act> ann in in,., . ’ i , ii 

auv other Acts, are pciidlug before the liailwav ( 

bo^ transferred to the Pallway and ranal ^ - ^ 

Act, and mav thereupon he eontinucd and 

as if such proceedings luul been originally instituted b. tuic that 
Commission. 

58. Everv action or iirococding which might have 'g'l; 

before Ihc IL'iLvay Coniiui.siiincrs if till. Act h.id ic 1 business from 

tho tiiiio when such action or ,a'.iceeding was l.eguii, g 'g sui-enor 

ref .rf ih\< \ft iKanlim*- iM'hu'e auv r^uptaanr bouit, ma^ , cjurts. 
eommeiKMaueiit oi Invs A( i pi nmno .. f , iiHh'’e 

iinnn the aindicatimi of eitlier luirty, be tran.Hcii d la an> pi 
upon Tiie apiuitau 11 io,;i\c-,v and Canal Conimi^Moiicr.s 

of .such supfuaor (aaurt to tin: Pail < > < (.,,nchidcd in 

1 *1- .,iwl ^.,'iv tln'i-cunon he coiitmui'tL anil (oucunn u pi 

under this Act, aiul ma^ iiu m n,...,, oi-Hriiiallv 

all resjiects as if sneh action or g'” ' '-'i *'i'',|. ^,i,.l, transfer, 
instituted hefore that 

liabiUties of any party to sucli action or iiroceeaing. 

59._-(l.) Tlio enactmeiits mentioned^ in tlic M‘hcdiilo to tins A< t Popca 

are hereby rejicaled to tlic extent tln-ii in s|>< ti n ; 

('} '1 'Pile reoeal ellecled by this Act shall not a licet .i * 

(a) Anything done or sulfcred betoio tJie < omim u -i 
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Sect 59. 


Section 59. 


Act \mdor any enactment repealed by tbis Act, or the expiration 
of any office wliicli ivould otherwise liave expired h}' virtue of 
any enactment repealed by this Act ; nor 

(b) Any right or privileg’C acquired, or duty imposed, or lial)ility 
or disqualification incurred, under anj’’ enactment so repealed ; 
nor 

(c) Any fine, forfeiture, or other jiunishment incurred or to be 
incurred in respect of any offence, committed or to be com- 
mitted against any enactment so repealed ; nor 

(d) The institution or continuance of any proceeding or other 
reined}*, whctlicr under any ennctnicnt so repealed, or other- 
wise, for ascertaining or enforcing any such liability or dis- 
C|uali£ication, or enforcing or recovering any such liiiG, forfeiture, 
or punishment as aforesaid. 


SCHEDULE. 

Acts Eepealed. 

Note.^ — A description or citation in this schedule of a portion of an Act is 
inclusive of the woids, section, or other part first and last mentioned, or other- 
wise referred to ns fonuinir the bciriuiiiiiir or as forming the end of the portion 
described in the description or citation. 


Session and Cli:iptcr 
of Act. 


17 & 18 Viet. c. 31 
31 & 32 Viet. c. 1 19 



T1 le E ail way and Canal 
Traffic Act, 18oi. 

The Itegulation of Rail- 
ways Act, 18G8. 


36 & 37 Viet. c. 48 . . The Regulation of Rail 

ways Act, 1873. 


37 & 38 Viet, c, 40 


The Board of Trade 
Arbitrations, iS:c. Act, 
1874. 


Extent of Repeal. 


Section four and section five. 

Section .sixteen, paragraph two, 
from “The provisions of ” 
to the end of the section. 

Section three, from “The term 
* superior court * ’ * to the end 
of the section, section four, 
section eleven, section twelve, 
section thirteen, section 
twenty-one, section twenty- 
two, section twenty-three, 
section twenty-four, section 
twenty -five, section twenty- 
.six from the words “ The 
Commissioners may review ” 
to the end of the section, 
sect ion t w enty - ei ght , section 
twenty -nine, section thirty- 
four, and section thirty- 
seven. 

Section eight, from “and shall 
continue in force ” to “ex- 
piration.” 


INDEX. 



refcfTHce^ aye to the 2)affcs,^ 

ACCIDENTS TO PASSENGERS. 5<'c? Passenger, Carriers of, by Railway 
AND Road. 

ACCOMMODATION, 

required to bo granted by railway companies. See Facilities, Due an 
Reasonable. 

act of god, 

carrier not liable for loss by, 40, 16«5, 10/ . 
must lie immcdiatG cause of loss, 42. 
not contributed to by negligence, 44, 4-3. 
is accident produced alone by physical cause.s, 4 '2. 
must be iudependeut of human action, 42. 

loss by fire, otherwise than lightning, not the act of God, 43, 4b. 

ACTION, 

for refusing to carry, 5, 24. 

for lo.4S or dainago to goods, 200.^ 

for delay in transit, 190—200, lOO. 

by carrier for injury to goods, 03. 

by carrier for price of conveyance, 9.3, 219. 

by caiTier for money paid on account of goods. 9G, J / . 

address on goods, ip, adressed, 29. 131, 13G. 

goods for con^e} anco ‘ ^ diroctiiK^ goods^ carrier not liable for, 

mistake by coasignor m addressing o. dlicttin^ goo , 

20®- . . 1 oen 

T r-nnsio^nmciit note anti, 

discrepancy bebscenconsi^nmc delivery at address given, 

carrier’s liability ceases on tcndeiang gootls oi c ^ o 

84, 209. 

mUdelivorv tbrougb wrong addre.ss, 8 / . 

Tni.saoii\cry ini o o ..uhouoth not nroperly addressed, 408. 

company liable for passenger s lugg-igt- altlioUoJi u i i j 


INDEX. 


o5G 


AGENT, 

delivery of good-; to, a delivery to the carrier, 32, 66, 149. 
of coiisiguee, delivery to, ends (ransilKn, 86. 
passenger e irriers liable for acts of their, and drivers, 48o, 511. 
company bound by contract of, whom they put forward as having manage- 
ment of canying business, ITS. 
station Inas^cr agent for the company, to deliver goods, 202. 

Sft Seevants. 


ALLOWANCE FOR CARTAGE, 357. 

ALTERNATIVE RATES, 149, 150, 238. 

ANDIALS, CARRIAGE OF, BY RAILWAY, 
statutory obligation to carry, 365. 

limitation of liability for loss or injury to horses, sheep, neat cattle, and 


pigs, 360. 

where company carry by sea, 372. 
limitation of liabilitv where cairied by sea, 372, 

Privy Council Regulations ns to trucks, hor.se-boxcs, ^:c., 


and overcrowding, 



Privy Council Regulations as to elcacsing and disinfection 


oi noise -ooxes 


cattle-trucks, *tc., 374 

provision of water and food for. on railway, 379. 
company insurers of animals carried, 13, 381. 

not liable for any act wholly attributable to latent inherent yicc in the 

V 


animal, 381. 


animaL must be duly deliyered to company to fix tbein with liability, 385. 
company bound to provide trucks reasonably sufficient for conveyance of 
cattle, 385. 

company bound to cany, in reasonable time, 387. 

degree of care required from company in delivering animals, 383. 

duty to deliver animals in a fit and proper place, 390. 

when responsibility of company tcniiinates, 391. 

what company may do if animals left on their hands, 394. 


BAGGAGE. Luggage. 

BYE-LAWS, RAILWAY, 

g’encral power to make, 467. 

atfecting public, must he sanctioned by Board of Trade, 468, 
allowance of, by Board of Trade, docs not validate, 468. 
text of bye-laws affecting public, 469. 
as to conveyance of explosives, 124. 


CABS, 

admission into railway station, 360. 

in metropolis, 514. See Passexgees, Caeeiees of, by Road. 


IXDEX. 


OO I 


CANAL COMPANIES, 

are common caiTicrs if bound or profL'>:=, oi actua \ 

whore, maintain canal for xise of public on payment of tolls, arc 

carriers, lo. -i-f- , f,,r T'cci lviu'' and forwardin'^ 

duty of, to afford all reasonable facilities for 

traffic, 25 2. 

history of, 25-1. o ic i- '.oi _',oi 

■^Ve RKQt:i.ATION OF RAILWAYS ACT, l-S.o, 10, 1 . ..• -- * - ■ 

R.ULWAY AND CaNAI. TkaFFIC AcT, USSS, 1 All! HI.. O - 
CARRIERS ACT, 

articles within, oC 59, ^ 

cxriress declaration of contents of packa^'c mH c?>ai}, 
refusal to declare does not justify i^fusal to carry, Oli. 
increased rate of charge to be notified, G3 

carrier’s refusal to give receipt tor goods and extia cUai,. i 

"iS »-o.- -■ i— ■■ — •• 

“iS.,™. ....... .« -'rir:;; .. 

Act does not protect currier f.xnn loss by felo.uous uct ot 1, w . en.mt, . 
carrier not liable for loss of articles witlnn Act not declared, S.e., 6b. 

^vhon he will be liable under such fireum.-tauces, 09. i: rnr.+K- 

ra;.rierprotected, altla,..,!. loss or injury happens alter goods negl, gently 

carried resulting fro.u a loss, 70. 

carrier proteeteiL iiom iiauin } , „ . ,,f vilue 7'^ 

the declared value of the goods not couclus.vc evulcne.- o Y 

“^rc ol contract to carry hy land .^d sea, carrier ent.lled to benebt ot .Vet 

astolandpoltiouof thejourii..y. .2. terms of contract 

special contract does not exclude bcueht ot Act unless 
inconsistent with, 7 i ■ 

x-fAT- eawiArOV (’ VRRIEKS. 6V( PRIVATE C'Ar.iiiFUd 
CARRIERS FOR HIRE ^OT COMMON CAKkil. 

FOR Hire- 


CARRIERS OF GOODS, 
by road, 21. 
by railway, 115. 

CARRIERS OF PASSENGERS, 
by road, 507 . 
by railway, 133. 

CjVRRIERS WITHOUT HIRE, 

only liable for gi'oss negligence, 1. _ 

exceed from liability where loss ocettsumed hy theft, 

may bring action for injury to goods hy "’■'''“S;' '■ 
have no Hen or right to detain goods for expenses, -1. 

contract of, midum pactum, o. 


INDEX. 


ooS 

CAKTAGE, 

company no ritrlit to impose charge for, where customer does not require such 
service, 208, 3oG. 

company not bound to arrange for conveyance of goods by road to stations, 
M2, 297. 

special order given by consignee as to, company bound by, 208. 

CATTLE. See Axem.uls. 

CILVRGES, 

lien for. Sec Liex. 

for expenses incurred in pre.servation of property, 97. 
fur warehousing good.«. <SVc AVAREiiorSEiiEX. 
inequality of. Uxdite Preferexce. 

See Railway Rates axd Charges. 

CLOAK ROO:\r, 

goods deposited at, 428. 

Traffic Act, 18.34, does not apply to goods left at, 420. 
liability of company for loss of goods left at, 428. 

COLLECTION AND DELIVERY RATES, 

rebate off, where service not performed, 3-30. 

COMMON CARRIERS, 

definition of, U. 

railway companies who carry goods, luggage, &c., are, 13. 
canal companies who carry goods arc, 13. 

owners, iS:c., of general ships carrying goods and luggage are, 13. 
hargeownevs, t^'c. canying goods for all for liire are, 14. 
ferrymen, if they profess to be of goods, are, 14. 
owners of st a ore -coaches carrvinir iroods and hm^ag-o are, 1.5. 
hackney coachmen, of ordinary' luggage of passengers, are, 16. 
owners of wagons, carts, i'c. who carry goods as a common employment 
between two places are, 17. 
express and transportation companies are, 17. 
carriers of passengers only are not, 18. 

railway companies, as regards passengers and goods carried under special 
contract, are not, 18. 

owners of cart or carriage let out for a special bargain are not, 19. 

furniture removers are not, 19. 

postmaster- general, postmasters, ^tc. ai'o not, 20. 

COMPETITION, 

justifying a preference in rates, 353. 

CONDITIONS, 

railway company may limit liability by, 131. 
niiLst be just and reasonable, 130, 145. 


INDEX. 


CONDITIONS — condutiCil. 

onus of proving ou coinpiniy, IIG. 

>vliat arc rciisomiblc, 1-19, loS. 
wluit arc unreasonable, IGO, 108. 

Si'c Special Contract. 

CONSIGNEE OF GOODS, 

becoiuinj? bankrupt, rlg-lit of consie:aor to stop goods, I OS. 
notice of arrival of goods to, 83, 205. 
duty of cousignce tlioreupon, 205. 

Avhcii, cannot be found, SS. 
tender of delivery at house of, 81. 91, 209. 
refusing gools, duty of carriei, 90, 91. 
delivery to wn-ong, ST. 

to exainiue and see if gooJs in good order, 221. 

refusal bv, to pay the carriage, 219. . 

making default in receiving goods, earner can rcco’wr expenses meurre 

212 . 

when liable to jiay the carriage, 9G. i r ftO 

entitled to reasonable time to inspect goods to l>c paid for on delnory, 89. 

injured while hcliung to take delivery of goods, 222. 

CONSIGNOR OF GOODS, 

primarily liable to pay the carrier, 95, 9G. 
bound by bis declaration as to value of goods, (2. 

countennandiiig directions as to delivery, 80. 

dutv of carrier to, when consignee refuses goods, 88, 90, 

4. Address ON Goods ; Fraud; Lien; Owner or the Goods. 


CONTRIBUTORV negligence, 192, 

CONVERSION, 

of goods by carrier, 55, 87, 202. 

CORRESPONDENXE OF TRAINS, 299, 309. 


CREDIT, 

company giving, 3G2. 
refusing ledger account, 302. 
inconsistent with lien, 99. 


DAMAGES, ,, 

I'er of Railway Commissioners to auaid, _U, 


pow 
ill c 


ascs of \nuluc preference, 31S. 


damages, measuee of, . 

..f prefit. tl.re..gl. delay in delivery by earner, 1 J3 
for delay in carrying and delivery, 191. 


5G0 


INDEX. 


DAJIAGE3, ilEASURE 0¥-eontin>ud. 

for loss of tlie use of the g’ooils, special use, 194. 

for dotcriuratiou and wastiiipr of the •roods by delay, 194. 

for loss of market value by delay, 194, 197. 

failure to deliver, value estimated at destination, 193. 

yliere no market at the destination, 193. 
coiKsequential damages, 19S, 199, 

consignor bound by his declared value of good.s, 72, 201. 
for refusing to carry goods, 24, 140. 

for delay of a passenger through impunctuality of train, 4-57, 460. 
for injuries in convoying passengers, 504. 

DANGEROUS GOODS, 

person sending, bound to inform candcr of the nature of, 28, 130. 
company not bound to carry. 123. 
penalty for sending yithotit notice, 123. 
right to open parcels suspected to contain, 2S. 

DECAY, 

natural, of goods, carrier not liable for, 40, 50. 
precautions to be used to lessen, 51, 54. 

DELAY, 

in delivering goods, liability for, 79, 82, 200 
liabilitv of carrier for loss caused by, 193. 
damages for, 193. 

of passenger train, liability for, 457, 460. 

DELIVERY, 

of goods to carrier, 21. 

under Gamers Act, Go. 
of goods by carrier, 80, 82, 81. 

at house of consignee, 84, 91. 
to wrong person, 86. 
of passeuger.s’ luggage, 425, 426. 

DEMURRAGE, 212. 

DETERIORATION. *SV^ Decay. 

DISTRICTS, 

right of company to divide their area into, 345. 
undue preference of different, 359. 

di\t:rsion of traffic, 310. 

DOGS, 

company bound to carry, 366. 

within sect. 7 of Traffic Act, 1854. .370. 

not allowed to accompany passengers, 482, 


INDEX, 

EMPTY PACKAGES, 

coiupsviiy not yi'utuito’iis biiilccs of rotni’ticti !(-. 

coiulitioii as to loss of, hcUl imroiisoiiablc, 1 12 . 

EQUALITY or CHAKGE. Src ILvdue PnErEEENCE. 
EXPLOSIVES, 

company not bound to carry, 123. 
bound to make bye-laws as to, 12o. 
text of bve-laws ns to, 121. 


EXPRESS COMPANIES, 17, 18 



FACILITIES, DUE AND REASONABLE, 

obligation on company to g-ive, 2.V2. 

to obtain order for, from Commis.sioners mtist prove public mcouvenicucc, -oi. 
how far company bound to find rca-^onable accommodation, 2.>o. ^ 

Commissioners may enforce provisions relating to traflic facilities in special 

Act, 257. 

Commis.'iioncrs may deal with illegal and overcliaiges, 2G1. 

refusal to carry goods except on terms company not warranted in exacting, 

is a denial of, 202. 

Commissioners cannot order company to make a new railway station, -Oo. 
Commissioners’ jiiri.><dictiou as to platforms, booking oHiccs, and other struc- 
tures at any station, 265. 

when Commissioners will order additional trains to be run, 

Commissioners’ jurisdiction as to private branch railways or 
Commissioners' jurisdiction as to junction with private sidmg, 293. 
when company bound to run over portion of foreign lino to collect tra c, _ 
company not bound to provide facilities for tratllc oil the raih\ay, -JO. 
company’s obligations as a common caiiiei, — 9(. 

obligation to run through trains on continuous lino of railway, 302. 
obligation to send tratWe over railwaj-s which ^fonn a continuous line, 302. 
“coiitimious line of railway conimunication,” 303. 

’whether exercise of mnning powers are, 300. 

through booking a facilit}*, 307. , i • i i * 

customer’s right to retiuire companies to form continuous route by which lus 

traffic may be sent at single booking, and for single payment, oOS. 

complaint to Comiuissioners of diversion of traffic, 310. 

Commissioners may order two or more companies to make mutual an-ange- 
ments to cany into effect their order, 311. 
include through rates, tolls, .or fares, 312. Sec Tueougu Rates. 

FARES, RAIIAYAY. See Passenoees, Caeeiees of, by R.ulway. 


FIRE, 


f 

not generally an act of God, 10. 
accidental, carrier liable for loss by, 40, 107- 


M. 


O O 


<302 


mDEX, 


FrRE — continued. 

loss or damage by, after acceptance and before conveyance, 38. 
loss by, after conveyance and before delivery, 88. 

FORWAKDING TRAFFIC. See FACiLiriES, Due axd Reasonable. 


FRAUD, 

persons sending goods bound not to fraudulently conceal their value, 29, <^0, 
IGo, ITl. 

vvbere no fraud is intended, no disclosure is necessary, unless incpiiry is 
made, 27, 30. 

possession of goods fraudulently obtained from a carrier will not deprive of 
lien, 100. 

carrier fraudulently taking or converting goods to liis own use, 55. 
passenger travelling with intent to avoid payment of fare, 465. 

FRAUDS, STATUTE OF, 

receipt of goods by a carrier not an acceptance within, 104. 
effect of, on cou.signee’.s right to sue, 108. 

GENERAL LIEN. A: c Lien. 

GOODS, CkVRRIAGE OF, BY RAILWAY, 

I, lhdiver>i to mUivay conipani/, 

obligation on company to carry, 116. 

customer's right to send goods over railways at a single booking and 
for a single payment, 12‘2. 

company have right to collect what traffic they can, and to caiTy it as 
far as they can on own line, 122. 
company not bound to carry goods of a dangerous nature, 123. 
bye- laws regulating conveyance of gunpowder or other explosive.'^, 
123. 

dnrgerous nature of goods must be communicated to company, 130. 
company may refuse to cany, or charge more, if c.xtra liability sought 
to be imposed, 130. 

company may refuse to receive goods where packing", See. defective, so 
as to impose extra care and risks, 131. 
goods ought to he plainly and legibly marked by consignor, 131. 
company can refuse to caiTy if goods tendered at an unreasonable 
time, 131. 

company bound to receive packed parcels, 134. 
sender must inform company if goods require special care, 135. 
goods shovdd be fully and legibly addressed, 136. 
company have no absolute right to know contents or value of package, 
137. 

company entitled to bo paid for carriage of goods before receiving 
into their possession, 138. 


[NDES. 


oiV.i 


GOODS, CARRIAGE OF, BY nAlhWAY-co>di>waI. 

T Delitri'if to t-aihvaf/ compani/ — coiitimiG<l. 

.hat is a sumoient delivery to company to .nuko them ro-spons.hlo as 
carriers, 138. 

.•hen company may make special contract, 140. 

special contract, thouj^di not signed by consignor, mt mg on 

comimn^not hound to provide booking otlices off the railway, 142. 

IT. Oblif/odom (hinng transit. 

company entitled to protection of Carriers Act, 14 1. 

con.pimy liable for negligence, notn-itl.st.u.a.ng any nolle ^ . 

company may make special contract, with consignor ii.nlcr ccitam 

ditions, 145. 

what conditions are reasonable, 149, 

company caiTying at altcroative rates, 150. 
liability of company carrying goods by sea, 1G2. 
may limit their liability during sea transit, 163, 182. 

insurers of the goods carried, 104. 

liability for damage from accidental fire, IG, . 

liability for damage from defective truck, 108. 

duty to keep station premises in safe and proper condition, 109 

when company not liable for chinmge fi-oni improper packnig. llO. 

effect of coiiccalmont of value of goods by cousignoi , . 1. 

lialnlity wlicn hauling owner's tvn. ks, li'l. 

liability of eoinmou carriers us to returned e'mpt.es 1 

construction of contract to carry “ at owner s rusk, 1 

duty of company to l.avo servants uutlion.scd t.o act for tl.e.n, , . . 

authority of the company's servants, IT,, l.b 

company honnd by the contract of tl.c.r 

when company estopped fi-om setting up i f 

snccial Act of the company, how coiistracd, lb . 

company carrying fi«m a ph.ee witl.in, to a place without, re. , 

whore company receive goods lor conveyance beyond their own hue.. 

car^tg company on their own line liable as it they contracted lor 
carriage of the goodt', 18 ( . 

III. us to (h’hvcnj. 

not hound to carry by shortc.st roiitc, 188. 

must deliver within a icaso.iahlo time, 189. 

no implied co.ilract to deliver with p.u.ctaal.ty, 1. . 

contract to carry by partioalar train no warranty that it mil arruo 

time it ordinarily docs, 192. ^ 

nf [l'iiiia<’'cs fur uurcasonablc delay, IJ'i. 

mcasmo ot aama,,c . a , n . ti-msit or wholly or partially 

measure of damago.s whore good.s lost m tiansit jy i 

destroyed, 200, 201. i r . . oo-) 

station-master agent of company to de ivcr g , | 
owner of goods may alter destination of good.s duiin„ transit 

(1 o ‘2 
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INDEX. 


GOODS, CARRIAGE OF, BY RAILWAY — conlianed. 

III. OhVigatlons as to contimiecl. 

when duty of company to giyc notice of arrival of goods to con- 
signee, 20<5. 

consignee's d\ity to remove goods on receiving such notice, 20o. 
amount of time consignee allowed to unload and remove goods, 211. 
company not bound to make personal delivery in absence of usage or 
special contract to the contrary, 208. 
goods sent at collection and delivery rates, 208. 

company cannot charge for conveyance to and from station where 
company does not require such seTvico to be performed, 203. 
company bound to keep goods reasonable time for consignee to claim 


them, 211. 

company during such time liable as insuror.s, 211. 
company after .';uch time are mere bailees of the goods for hire, 211. 
coiupanv entitled ti> recover expenses reasonably incurred in takin 
care of gootls, 212. 


cr 

o 


company's duty, if 
goods, 213. 


cannot find consignee, 


or he refuses to receive 


when compau}’ only liable as wurehou.semen, 211. 

wliat company may do if consignee refuses to pay the carriage, 219. 

duty of company if they keep goods for their lien, 97, 220. 

consiifiiee .'•honld inspect goods on delivery, 221. 

dtitv of company to consignee taking delivery, 222. 


GOODS, COMMON CARRIERS OF, 

I. The rcveiviyif/ of (joods^ 

duty of, to receive good.s, 21—26. 

duty does not arise until ready to set out on joumoy, 21. 
indictment will ho for refusing to cany goods without reasonable 


excuse, 22. 


may limit business to caiTiage of particadar classes of merchandise, 

22 . 


need not cany arti<dcs of a perishable or fragile nature, 23. 

goods tendered at an unreasonable time, 24. 
recLUve goods until ready to set out on journey, 24. 
entitled to be paid hire before receiving- goods, 24. 
bound by representations made at their office by clerks or servants, 26. 
as a general rule, not entitled to know contents of package, 26. 
consignor of an a icicle of dangerous nature bound to communicate the 
same to, 28. 

goods ought to he fully and legibly addi-essed, 29. 
coiLsignor nnist make use of no fraud or artifice to deceive, 29. 
goods must be delivered to carrier himself or his agent, 34. 
what is sufficient delivery of goods to render carrier liable, 32, 33. 
responsibility of, fixed by acceptance of goods, 34. 
carrying goods under special agreement e.vcluding- common law con- 
tract, 3G. 


IXDEX. 


GOODS, 

I. 


II 


oG.) 


CO:^DION CARRIERS OF— 

F/r‘ oontiiiuoil. . . i o" qq 

^Ylu•ro act as waveliousoiucn and then- liability as such, i , . 

bound to follow instructions of owner of goods where reasona y 

practicable, 3f>. 

Ohligatious dm ing 

liable in ca^e of loss of, or injury to, the ffoods, 10. 
not, if caused by act of God, 4 0— 4o. 

I>V Qiiccti's oiiciuics, ’Ml 'iG, 

by contributory negligence on part of bailor, 40. 
by inherent viJc in or natural deterioration of the 

thing carried, 40, 50. 

responsible for damage or loss by fire. 40. 

occasioned by robbers or niol>s, 4 i . 

f^v injury o<-cnsiouca l>y uofrlin'cnt act uf tl.ir.1 person IS. 
rc-sponsibility the same wlicro goods carried to u place uitl.ou . ic 

norresponsiblo where owner of goods nsunnes care and enstody of 
them, 49. ^ ^ ,n 

duty to carry safely independent of any contrac , y . 

0 ,,,,., prohimli on, to cxoinpt tlui.iselvcs for loss ..r injury to goo s, ■ _ 

not responsible for lo,sso,_wlueh nri.se from ordinary wear and tear and 

cbatiiig of goods, aO. ^ vi. in 

nor from ordinary loss, deterioration in rpiantity or qua i y, • ■ 

inherent natural infirmity m- tfiub ncy to dainairo, oO. 

1*1 ,; /v fiTitn the nc‘''lt'''cni-e or fraud of the owner or 

nor which arise tioiu luc v. 

con^ignor thereof, 50. 

rcsnonsible where doterioratioii caused by default o , o . 

when I'esponsililc for damage accruing to good.s from improper packing 

oti'cctlf directions to, to carry goods in a particular manner 

and position, M. ^ 

bound to take reasonable caie ot luj i 

ro^pTr^y Or frandiden.ly 

irno^ Unit ’Sdy%''' public notice or declaration, for goods not 

witliiii CtiFricrs iVet, 

1 - I -in., liv makln- special contract with customer, ti, 

^scro: Ih owi. te;.;! of co.ivoy,anoe for goods they are not 

. ;:i:i';:.t::cU::':.oTe..c.udo_henofit of Camers Act. unless terms 
of contract inconsistent with, t 7. 

III. '/Vie Mim-!/ ofgMls, , uccordiii'r to ordinary course of 

implied undertaking to dcdivor g^d» accoiam^ 

business, or terms of contract, i9. ^ _ 

bound to carry by route professed without deviation, , , . 

owner ot goods may alter place of dehvciy, 8 . 


INJ)EX. 


dm 

GOODS, C0M:M0N carriers OY— continued. 

III. I'/tc ddivci'i/ of goods — continued. 

nuiy deliver goods wherever they and consignee agree, if no special 
contract between them and consignor as to place of delivery, 80. 
duty to see goods delivered at place to whicli directed although 
beyond the place to wliich they profess to carrj^, 81. 
when their respon-sibility in that character comes to an end, 81. 
bound to deliver within a reasonable time in the absence of special 
contract, 82. 

bound to give notice to consignee of arrival of goods, 83. 

Avhen bound to deliver at consignee’s residence, 8-1. 

non-delivcrv to consignee excused when notice of stoppngc in teunsitff 
received, 114. 

delivery to duh' autlioiizcd agent of owner or consignee sufficient, 86. 
delivery to person not entitled to receive the goods is conversion by, 87. 
bound to keep reasonable time for consignee to claim in, 88. 

M’here consignee has to pay for goods on delivery by carrier, entitled 
to inspect them before accepting, 89. 
where consignee refuses goods, caiTier bound to do what, under the 
circumstances, is reasonable, 90, 91. 
liabilitv as warehousemen, 92. 
measure of damages where goods are lo.st hy, 200. 

IV. ItUjhts and renudits of, 

have .special property in goods delivered to them for conveyance, 93. 
if carriage of goods dispensed with, need not restore to o\vner until 
paid due remuneration, 93. 

may iiiaintain action against person injuring goods, 93. 
have insurable interest in the goods, 94. 

entitled to reasonable amount for the conveyance of goods, 94. 
not bound to charge all persons equally, 96. 

entitled to make higher reasonable charge for conveyance of valuable 
goods, 95. 

wlio is liable to pay for the couveyance, 95. 
recovery of money paid on account of goods, 96. 
lien of. See Lixx. 

GRATUITOUS, 
bailment, 1. 

passenger, rights of, 492, 494. 

GROSS NEGLIGENCE, 
what is, 1, 3. 

carriers without hire, liable for, 1 . 

caiTiers not liable for imdeclared goods within Carriers Act lost by, 68. 

GUNPOWDER, 

caiTying by railway, 123. 

■wnth troops, 440, 

See Explosives. 


iXDJCX. 


jG7 


HACKNEY COACHilAN, 

liability of, as common carrior of Ing^agro, 16. 
injury to passenger by negligence in ilriving, 
Sec Carrieus 01 - Tassesoers by Hoad. 

horses, 

limited liability of company for lo.-s ot, oOJ. 


-Ill 


damage from ‘ ‘ proper vice. 


* t * 
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defective horse -lx>x, 380. 
regulations as to hoi-se -boxes, 373, oj 1, oto. 
recovery of livery charges for, 39-1. 


INHERENT DEFECTS, 

damage arising from, liability for, • . , -) • 
carrier liable for, when he has been negligent, oO 


INJUNCTION, 

to restrain undue preference, 33/. 

INSPECTION OF RAILIVAI KATE BOOKS, ^3_. 

INSURANCE, 

carrier may insure property carried, 9 . ^ ^ 
not a ground for diminishing damages, oOo. 

INSURERS, 

caiTiers of goods are, 10. 
warehousemen are not, 37, 38, 92. 


LARCENY 


by carrier, ao 


LATENT DEI ECTb r,,,. in case of ‘^oods, 1G8. 

in vehicle carrier responsible foi , 1 • ■ c 

’ not responsible for, in case of pas.scngers, -ISo. 


LEAKAGE, 

wheu caiTier not halde for, U . ^ 

r.oinK<>3 bv no'digonce of carrier, 0 ). ^ c 

V leakage or breakage, mcanni„ oi. 


“not liable for 


LIEN, 


rier lias no, I. 


yds carried for price of carriage, 97. 


<'Tatuitoixs cai 

°omu.ou c,.n-i.n- l..s imrli.^uluv 1.™ "» fc< ' 

'' 'll lie SUpp , 1 ^nntr'ict, 

Wiicu uian.. -- o- _ , deprive earner of, uule.ss contract 


^hc. clai.u to a gccral lion oau l.o suprortcl, U7 

conveyance under special coiitr 
iucoii^i-'^tcBt with^ 99' 


LIEN — contliUicd. 

carrier delivering’ part of g’oods does not abandon Ids lien upon the rest, 

100 . 

defeated by delivering* up possession of the goods, 100. 
does not authorize carrier to .sell the goods, 101. 

carrier not entitled to charge for warehousing goods during time he retain.? 
them as a, 101. 

carrier has no right to use goods detained, 102. 
of a railwa}" company, 247. 

duty of company if they keep goods for their lien, 220. 


LIVE STOCK. See Axdials. 


LUGGAGE OF EAILWAT TASSENGERS, 


ohligation on company to convoy, 397. 

not hound to carry or liable fur merchandise delivered as luggage, 397, 406. 


company insurers of, 13, 400. 

bye-law exempting company from responsibility for, void, 403 
no ('barge for carriage of, 398, 400. 
wcicflit allowed a'enerallv, 398. 

■L ' • fc ^ 


of troops, 399. 

of passeiitrer by parliamentary train, 399. 
of passenger by excursion train, 409. 


what i.s personal luggage, 403. 

company may waive their rights as to amount and natinrc of luggage, 396. 

liability attaehc.s, though luggage not addressed, 408. 

master .sending his luggage by his servant, 410. 

liability for servants' luirgage when ticket taken b}" master, 411, 

placed in same carriage with passenger, 411. 

commencement of liability for, 414. 


where left with a porter for custody, 418. 


within Can-iers Act, 419, 


within sect. 7 of Traffic Act, 18.64. .420. 
liability for, during* .sea transit, 421. 

liability' where company carry beyond their oavu railway, 423. 
caiTying company liable for loss, lVc., of lugrgage can-ied, 423. 
duty of company on arrival of passenger at destination, 426. 
duty of company to convey luggage to cabs, 426. 
termination of liability for, 426. 
unclaimed, 427. 

liability' for, deposited in cloak-room, 423. 


MAILS, 

obligation on company to convey, 525. 

MERCHANDISE, 

definition of, in Traffic Act, 1888. .552. 
not passengers’ luggage, 406. 


iyi)p:x. 


NEGLIGENCE, 

iicGrlijJcivcc, wluit is, 2. 

ordinary negligonoe, what IS. I . ^ 

questions of nejrhgenee aio foi ^ negligence of servants, -ISG, oil. 

a carrier's liability for negligence extemls to nc^iio 

contributory negligence on part of^ bailor, 40. 

carrier cannot generally except, tt. 

railway company cannot generally except, 16'_. 

NOTICE, . . , no 7'^ 

public, ineffectual to linut^carncr s habilit; , GO, . - . 
origin and history of, GO, 73. 
roquiml by Criers ^c' 63 
when there arc two \ana nonces . 

ficial to himself, (3. 

to consignee of ar.ivnl of goods, S3, 20.3. 

irniToroVi- 

& 


OMNIBUS, 

admission of, into railway station, 3G0. 
liability for luggage of passenger, IG. 

See rASSEXGEUS, C.UinlERS OF, BY KOAD. 


OPENING PACILVG 

right of carriers as to, 2G, 134, hx- 

OVERCIIAEGES, 

for conveyance, recoverable, 240. 
whether amount to refusal of facilities, . - 

OVERCROWLING, 

obligation of company in respect of, 4o0. 

refusal to carry if trains full, 1 3‘A 

goods delayed by pressure of traftic, 1 • 

of animals in railway trucks, 3i3. 

OT\TS7ER OF THE GOODS, 

l,or.<on adivoring goods to l;c trentel as S... 
for the p-u-posc of delivery l.y covr.cr, 99 
dircclions of, to be obeyed dunng transit, 39. 

eonntennanding c^rections IIS to 

ttssiiniiiig caro and ciistodj ot tlic „oo 
accompanying goods during transit, 49. 

See CoxsiONOB and ConsigxEE- 

OWNER'S RISK, • i t i t'i 

meaning of stipulation, goods caiTicd a , 
passengers’ luggage curried at, 410. 
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INDEX, 


PACKED PARCELS, 

compnuy bound to cany, 13-1. 
charg-eablc at a tonnage or parcel rate, 134. 
not justified in opening’ package, 134. 
to bo charged for equally to all persons, 356. 

PACKING, 

refusal to cany ^vliero packing defective, 131. 
loss from improper, 5'2, I'O, 
duty to remedy defects in, 54, 171. 

PARCELS, 

extra charge for “ packed,” an overcharge, 134, 

carrier no general right to be told contents and value of, 26, 134, 137. 

entitled under Carriers Act to know contents, 62. 
suspected to contain dangerous goods may be opened, 28. 
empty packages. 172. 

in United States carried by “Express” companies, 18. 


P.VRTICULARS OF CII.\RGES, 

for goods, company bound to furnish, 235, 


Pi^SENGERS, CARRIERS OF, BT RAILWAY, 

I. Gcmrulhj^ 

company not common carriers of, 18. 
obligation to caiTy passengers, 434. 417, 449. 

jurisdiction of Commissioners as to fares, tickets, train and station 
accommodation, 437. 
obligations as to through traffic, 437. 
undue preference, 438. 

obligation to cany military, naval, and police forces, 438. 
providing proper third cla.ss accommodation, 441. 
providing workmen’s trains, 442. 
trains not to be provided for prize fights, 444. 
communication between passengers and guard, 445, 
smoking compartments to be provided, 446. 

passenger entitled to all reasonable and xisual accommodation, 4 IS. 


overcrowding of railway carnages, 450, 479, 481. 
contract entered into with a passenger, 452. 
effect of tickets issued, 452, 469, 475 — 480. 
effect of time-tables issued, 453 — 4 CO. 
liability for delay, 458. 

wbou bound to provide special train owing to failure to keep time, 457. 
damages for delay of a passenger, 460. 

II. FajYs, 

power to charge, 463. 
power to vaiy, 463. 

jurisdiction of Commissionei'S over, 435, 464. 
list of fares to be exliibited, 464. 


IX If EX. 
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TASSENGEES, CAEEIEES OF, BY EAlLWAl coiHiiiiiM. 

“• "'‘‘“liuT'forEtolU.,. .iO. to avota papoeot of ta-o. >05. 

tlirougli fiivcs, ■S'tt'' Tiiitout.ii KMXfc. 

III. Bifchiit'.'f, 

power of company to make, 4 tw. i^ar.s 

must be coulirmcd aiul ullnwca by Board ot Tiado, 

text of byclaws issued by uiug liable for 

may publish accurate accounts Ot coumuiou 

libel, 483. 

IV. Dcf^ ree •>f C(( n' req u Iral from Il<i > lo'ai/ (. vmpan ij, 

not liable as insurers, but for negl.seuce only, ISo. 
liability for injuries i.rodiieiug death, Ihh. 

.mestion of wbetber there was negligence or not one J . . 

contributory negligence by iiasscnger -lO-. 

uasseugcr travelling at bis osvn risk, U-, IJi- 

Lt liable to a master for injury to a serra.d, -Wo. 

liability of, where fare not paid. lOG. 

duty of, to persons seeing passengeis 

V. Evidence oj neglnjcncc, .nidenco of negligence, 498. 

collision between two trams, p> nm J . ^ ucdi-’-encc, 49S. 

train running otf the line, pronu fame c\ idtnc . 'J ° . oq 
tiain iiiniiiiio Tvi«ion'''er to ahglit, 49S>. 

Yvhat amoxuits to an mvi a lo - ^ from their carriages, 

bound to provide means ot acce^. to ami c„ie 

and .stations, ->91. .yremi'^es that persons coming there 

bound to take rea.'ionablc cave of pitu 

not unduly exposed to danger, oOl. 

VI. CumjiOtsciCion for injt(i-iesy 

the measure ■'I' J policy not to be dcxlucted, 

money received on an acciukuia 

505. 

arbitration of damages, 505. ^ 

Tnler for medical examinatio.i of perso.i injured, aOo, 

PASSENGEES, CAEIUEES of, by HOAD, .107. 

I. Goicrollp, , themselves to be earried, 508. 

^^dlcn bound to convey persons ho oner 

:'o eutitled to receive faro wbeii seat eugaged, oOG. 

bound to carry the whole jouniey. o03^ 

miiat carry wilbin reasonable tune, oOS. 

eariT i-tb 

ijieiisurG ot 

508* - . -1 Q ifiQ 

f but liable for ivcgli^-ence, IS, oUJ* 

notmsmeis, ^ di 4 ving by serv^^ -)09. 

^vhen ma.ster liable for ne,^i « 509, 510. 

nothableforinjuiy tromincNita sutneient for 

bound to provide conveyances reasonably 

journey, 511- 


lyDEX. 



PASSENGEES, CAEEIEES OF, BY EOAD — continued. 

I. General In — continued. 

bound to provide curoful drivers of rensonuble skill and good habits, Dll. 
l)onnd to employ horses steady and not \ icious, 511. 
accidents through driving on wrong side of the road, 512. 
obligation to avoid injury to foot passengers, 513. 
obligation to cany luggage, 513. 

II. In the )»€troj)olir, 

cab plying for hire bound to carry passengers, 514. 
not bound to drive more than six miles, 515. 

when hired by distance must drive not less than six miles an hour, 515. 

what speed must drive when hired by time, 515. 

bound to carry a reasonable quantity of luggage, 515. 

payment for luggage, 51 G. 

cab fares, how calculated, 51G. 

when omnibus inust cany passeuger.s, 51G. 

omnibus fares, ol j . 


PASSENGERS’ LUGGAGE. Ste Li'ooage of Railway Passf^gebs. 

PERISHABLE GOODS, 

wiicn may refu.'O to carry, 23. , 131. 

carrier not liable for ordinary wasting or decay , 165, IGi , 
otherwise where loss caused by him, 16G. 
injured by cause for which carrier not responsible, duty of, 173. 
ctfect of absence of notice of nature of, 13o. 

carrier may recover neccs.sarv expenses incurred in preservation of, 97. 
where detained for lien, hound to take everj* care in their preserration, 10- 
damages for deterioration by delay, 193. 


PERSONAL LUGGAGE. 


See Passengers’ Luggage. 


PRIVATE CARRIERS FOR HIRE, G. 
definition of, 6. 

common carriers may hocome, by special acceptance, 6. 
bound to use ordinary diligence only, 6. 

definition of ordinary diligence, 7. 
not liable for los.ses by thieves, 7. 

not responsible if owner of goods conduce to their loss, S. 
liable, though owner exercise supervision over transport, 9. 
responsibility of, may- be increased or rlinunished by special contract, 9. 
by wan'anting safety of goods, assume responsibility of common carriers, 10. 


PUBLIC NOTICE, 

carrier cannot limit liability by, 60, 72. 

See Notice. 


QUEEN’S ENEMIES, 

carrier not liable for loss by act of, 40, 44, 165. 
meaning of, 42. 


i O 


INDEX. 

railway CxVNAL COJIMISSIONERS, »27. 

RAILWAY AND CANAL TRAFFIC ACT, 1851..ol9. 

railway and canal traffic act, 1888..oi<. 

RAILWAY RATES AND CHARGES, 

po\s-er to churgc mtes for carriage of goods and pel^on^, — ■ 
vary the rates within the maxiumni sums, 

how rates calculated where railways ainalgamateJ, 280. 

two railways worked by one company. 280. 

publication of tolls, 232. 

goods rates, 233. 

rnto books open to inspection tvitliont foe, 233. (.lui-'cs 233. 

bound to give fourteen day.s' public not.ce of tnerense n tatc oi ebat., 
on wi-itten application, to give particulars ol ebarges -3a 
Conunissionets .nay order con.pany to distinguish and g.ve detud, of 

bound t'Tgive mJ’Jonable facilities for tlnough traOic at tbrongl. rates, tolls, or 
fares, 238. Turougu Rates. 

may limit Uability by alternative rates, 238. ..har"e, 

coilplaint to Board of Trade of alleged nnta.r or unreason., at. 

Botfd of Trade to try and settle sacb diftVronee amicably, 23<...^ ^ 

Commissioners may entertain ibspate in, oh nig kfeu j 

charge, 210 . ^ 

repayment by company of overelnirges, 21 . , , (^.,,,,,,1 Traffic 

evl.at charges a.nonnt to an infringe.nent of Kadnaj 

Act, 18-31.. 201. iiiuiiiitc with re>i>cct to tcr- 

Comiiiissionors may detormiue any (luotmu -1 

minal ebarges, 241. ^ .. .a., 3 . 

what are “ ser\uces incidental to the iiut> o 

charges for of company. 2-13. 

what the terms “ loading aud uuloadi 1 ^ 

the tvord '‘covering; inelnde-s use of and mak.ng last 

loaded v-aggon, 2 1-3. 

vvliat the words " providing cover.s” ^ carried, 210 . 

company may recover charges for weghmg at a st-.t.on „ 

lien of a railway company, 21 1 . ‘Vc Eiln. 

group rates, 31 o. 

RATES. See Railway Rates and Ciiaeoes. 

REASONABLE ACCOMMODATION, Facilities, Due an^ RE.vsoKAaLE. 

REASONABLE FACILITIES. Facilities, Due and Reasonable. 

REASONABLE HOURS, 

tender of delivery within, 21 , 84. 


Oil 


INDEX, 


EEASONABLE ROUTE, 188, 326. 

REASONABLE TIME, 

goods to be delivered for conveyfiuco in, 24, 134. 

delivery to consignee within, 82, 190. 

caiTicr's duty to keep a, for consigiiee to claim in, 81, 88, 211 
carriage of passengers within, 167, 190, 191. 

RECEIYINa, 

goods for conveyance, 21. 
luggage for conveyance, 303. 
animals for conveyance, 383. 
passengers for conveyance, 447. 

REGULATION OF RAILWAYS ACT, 1873. .o20. 

RESPONSIBILITY OF CO^OION CARRIERS, 
fixed by the acceptance of the goods, 31, 3i . 
in absence of special stipulation, continues until goods reac 


each final destina- 


tion, 33. 


ROBBERS, 

can-ier liable for act.s of, at common law, 4 i . 
gratuitous carrier not liable for loss by, 4. 
private canicr for hire not liable for loss by, < . 
carrier may indict pcr.son stealing the goods, 93 
not included in Queen s enemies, 4( . 
statutory exemption as to precious article.'', CG. 

RUNNING POAYERS, 306, 


SEA TRANSIT, 

liability of company during, 163. 

in vessels not belonging to the company, 162. 

Carriers Act docs not ap^dy to, 72. 

liability of company in conveying animals by, 372. 

I'assengers' lug’gage by, 422. 

SERVANTS, 

who are, of carrier ■v^'ithin moaning of Carriers Act, 66, 67. 
who are, of company, 178. 

cannot bind, beyond scope of authority, 32, 1 (3, 178. 
boimd by representation of, at carriers’ office, 26,175. 
duty to have, to give directions and act as exigency of traffic may 
175. 


require, 


SHEEP, 

limitation of company’s liabilit}’ for, 369. 
freshly shorn, to be carried in covered tmck.s, 373. 




OiO 


SIDING CONNECTION, 280. 


SMOKING, 

compjvrtnicnts to l)c provulccl in ti'fiin, I IG. 
bye-law prohibiting eUewlievo on railway, 479. 

SPECI.U. CONTRACT, 

by common cariacr of goods, 3G, i 4, < o* 

not affected by Curriers Act, GG, Mo. 

company may limit liability by, if ."igned, Mo. 

must contain just and reasonable conditions, 1 lo. 

invalid if framed against negligence, 77^ 

unsigned, binding on company, MO, Mo. 

construed most strongly against company, MG. 

ill case of wareliouscmeii, need not be signed, Md. 

credit given under for price of carriage, deprives carrier of icu, • 

in cases not within sect. 7 of Traflic Act, Its, 34, company may make, MO, 

as to liability for passengers' luggage, 423. 

STAGE COACHES, 

proprietors of, common canaers, lo. 

unless they eugage only for eouvoyauce of passengers lo. 

proprieto.; of, respousiWe, as eo.nn.on eanaer.s, for loss of p,..-sougc.s lu„ 
gage. Id. 

See Passknoehs, CAitRiEns or, by Ko.u). 

STATIONS, 

company must provide safe, 1G9, .>90. 
due and reasonable facilities at, 2Gd. 

undue preference in admitting vehicles to yards of, 3G0. 

STATUTE, 

rule for constmetion of special Act ot company , 

STATUTES, 

3 Car. 1 , c. 2 , . do. 

29 Car. 2. c. 3 (Statute of Frauds). 101. »■>; 

11 Geo. 1 & 1 Will. 1, C. 08 (Camers Act), .lO— 

1 & 2 IViU. 4, c. 22, s. - '51^; 

s. 37 . . do, did, 

c. 32, s. 18,. 39. 

G & 7 Viet. c. 8G, s. 7 . . 517. 

s. 33. .dl7. 

7 & 8 Viet. c. 85, s. G, .399. 

8 Viet. c. 20 (Railway Clauses Act), 

s. 80.. MS, 121, 225, 4G3. 
s. 89.. 121, 144. 

3. 90.. 229, 333. 

H. 91 , .230, 
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INDEX, 


STATUTES — co>i t i n uaL 


8 Viet. c. 20 (Railway Clauses Act) — continued. 
s. 92 . . 225, 
s. 93 . . 232. 


s. 94.. 232. 
s. 95 . , 232. 


s. 97 . . 247. 
s. 103 . .465. 
s. 105. .120, 123. 
s. 108.. 4G7. 
s. 109,. 4G8. 


s. 146 . .465. 

8 & 9 Viet. c. 42, S3. 5, G, . 13, 254, 

9 & 10 Viet. c. 93 (Lord Campbeir.s Act). 483. 
16 & 17 Viet, c, 33, s. 7.. 5 15. 

9. .514. 



s. 10 . . 515. 

iSc 18 Viet. c. 31 (Railway and Canal Traffic Act, 1854), 


s. 1 . 

s. 2., 115, 253, 260, 299, 337. 431, 437, 438, 519. 


s. 7.. 115. 369, 420. 

19 & 20 Viet. c. 60, s. 17. .46. 

26 k 27 Viet. c. 92, s. 30. .344. 

27 k 28 Viet. c. xxv, s. 35. .505, 

c. 95 . . 489. 

31 & 32 Viet. c. 119 (Rc^ilation of Railways Act, 1868), 
s. 14,. 163, 182, 372, 422. 


s. 15 . .464. 

s. 16., 163, 164, 344) 464, 554. 
s. 17. .235. 


s. 18.. 231, 464. 
■s. 20.. 446. 


8. 21.. 444. 

8. 22 . . 445. 
s. 25. .505. 
s. 26.. 506. 

32 & 33 Viet. c. 11 5.. 5 16. 

34 ^Sc 35 Viet, c, 78 (Regulation of Railways Act, 1871), 

8. 12.. 162, 164, 372. 

36 k 37 Viet. c. 48 (Regulation of Railways Act, 1873). .520. 
s. 14. .233, 236. 

8. 15. .242. 
s. 18. .119. 

38 Viet. c. 17, s. 35.. 123. 

41 & 42 Viet. c. 74.. 372. 

42 k 43 Viet. c. 58. .526. 

46 & 47 Viet. c. 34, s. 3. .443. 

s. 6 . . 399, 441. 


INDEX. 
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STATUTEy»-.i..-'^. ,ss8,, 5-27, 

s. 9- .257, 281, 312. 

s. 10.. 240. 

s. 12. .241. 

s. 13 , . 348. 

s. 14 , . 31 1 . 

s. 25.. 238, 312, 438. 

s. ‘ 27 .. 339. 

s, 28 . .343, 

s. 29 . . 345, 347 . 

s. 31 . .239. 

s. 33 .. 233, 235. 

s. 34. .234. 

STOPPAGE IN TItANSITU, 

wliea right arises, 108. specially appoiatcJ by tbo 

,.oods i» although consigned to a can 1 

rrn" :::ir;ur::;’c::i-’a possession betore an.ival at destination 

carrier noias goods as consignee, agent or as 

warchouscmau, ^hau buyer ov bis agent transit 

if carrier delivers goods to some p 

continues, 113. ^ trnods in actual possession of earner, 1 13. 

wben right of, determined, ^ goods as a lien tor a 

right of, not defeated by a usage tor canieis 

Erencral balaniio, 113. 1 1 'i 

can be effected by what notice p,, veeeived notice of. 

carrier e.ac«sed for uon-dolivery to consignee 


1 1 .1 


TERMINjVLS, 

definition of, 242. 

disputes as to, 241 . 

wbat, may be charged for, - 


w 


,diat arc “ services me 


iidental to the duty or 


business of a carrier,” 243. 


JIP^VES. See B-onnERS. 

[IKOUGH BOOKING, 182. 183, 307. 

IIROUGII rates, 

statutory interest, 323. 

inu.st bo reqmr P ^ one, 320. 

route proposed mu. rates 328- 

rule in apportioning t ^ g^cam vessels, 328 

^dierc company use, maintani, or 


1 * 1 * 


INDEX, 
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THROUGH TRAFFIC, 

wliere company receiving, liable during whole transit of goods, 182. 
caiTying company liable as regards their owm line, 18-5. 

TICKET, RAILWAY, 

effect of granting a, 4 -5 '2. 
production of, 409. 
travelling without, 465, 4G9. 
cloak room ticket, 428. 

TIME TABLES, 

what promise publication of, amounts to, 453, 455. 

words in, importing contract to use due attention to keep times .specified 
455. 

TOBACCO S:M0KING. SiiOKiNG. 

TOLLS, See Railway R.vtes and Cuaroes. 

TRAFFIC FACILITIES, 251. 


TROOPS, 

obligation on company to convey, 438. 
statutory fares for, 439. 

TROVER, 

when carrier liable to action of, 87. 202. 

TRUCKS, 

company liable for defects in, 168. 

of private trader.s, obligation of company as to, 172. 

duty to examine foreign, 169. 

oVAigation to cleanse, used for animals, 376. 

for cattle must have spring buffers, 373. 

for sheep freshly shorn, to be covered, 3(3. 


UNDUE PREFERENCE, 

common carrier not bound to charge all persons etpitillj, 95. 


statutory obligations on company to avoid, 333 347. 

company may vary tolls if charged equally to all peisons, 33 
provisions in a special Act relating to undue preference, 31_. 
where railway company can'y by sea also, 34.1. 


3. 


group rates, 345. 

complaiutof, by port or harbour authority or dock lompaii), 34/. 
Commissioners may award damages in cases of, 343. 

regard to be bad to convenience of the public and i*ailwa} company, 319, 
must be of a person similarly circumstanced with the complainant, 349, 
company may charge for services in proportion to necessary cost, 350. 
may carry at lower rate in consideration of a guarantee of large quantities 
full train loads, 350. 
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UNDUE PKEFERENCE^-/^^...^ ,,,, ,,,. 

\y1ioii compt^^J cfiTi cxin y o 

for goods c».Ticd a Wi« 

customers engaging to employ otnei 

ioe" of rates made fovcousidc-atiouscoUutora. to pecuuiury iotorosts 

o£ tho company, 352. 

competition alone ‘‘J’™ ^ru to public and to carriers other 

company must not prefer themsehes or a^ent^ to p 

than themselves, 35-5. ^ . customers, 356. 

company hound to tr^ not 

company caimot chaige toi eenuu 

.... ..1..™..-"- — ■ "•■ 

:'zrx— '■» - “■■• - 

distvict, 359. 

of one class of vehicles in station yards, 300 ^ 

company refusing crexlit or leilger account, 30- 

UNrUNCTUALITY, , , m. loi 193 

liability for, in case of goods trafhe, . , 

in case of passenger traftic, loJ— JO- 

VENDOTl AXB \ENDEE OF THE GO ' ' delivery to the vendee, 103. 

^vheu delivery by vendor to earner amount, to a cleUvcij 

when the carrier i.s the vendor s agent, within Statute of Frauds, 

the receipt of goods by a carrier not an aeceptance 

o . T . to a carrier to be convoyed to the purchaser has ehect 
when deUvciy of goods to a c.uuo^ .,.,„,.pn,aoer lOG. 

1 . 1 .tv to deliver goods in n.orehantable condition con.plied 

when vendor’s duty to (luiivci ^ 

V f , -cs t.. receive goods from carrier, latter hoUs then, as 

when imrchaser refuses ^to icceue 

agent of carrier, cousignee must sue, 103. 

where goods lost tmou_t 

*Sec Stoitaoe IX Tuaxsitu. 


WAGGONS. ‘SVr Tmucks. 

WAREHOUSEMEN, 219. 

boand only to •). ' ^ K ,,1, as, 213. 

notice by earners that they o _ .,, 3 ^ 

by railway compunj th. 3 

«.i.r/receivm- goods to await orders, 3f, tjo. 

carriers lece IV lUp b fcwnri-v may bccoim', 8 ^. -^-i 

earners after fumUi..goontr..et to call) n > 
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WAREHOUSEMEN —continue!. 

“ g’oods to be left till called for,” 82, 213. 
of luggage deposited iu cloak-room, 428. 
when consignee cannot be found, 88. 
goods destroyed by fire in warehouse, 38, 88, 219. 
goods damaged by rats in wareho\ise, o4 

by tackle out of order to crane them, 92. 
earners retaining goods as a lien for price of conveyance cannot charge for 
warehousing, 101. 

WAREHOUSING GOODS. See Waeeiiousejien. 

AVEAR AND TEAR, 

ordinary, carrier not liable for, 50, 16-5. 
precautions to be used to lessen, 51, 54. 

AVEIGHING GOODS, 

right of company to charge for, 246. 

WILFUL MISCONDUCT, 

negligence by earner amounting to, 69, 77. 

contract relieving against liability e.xcept upon proof of, 150, 162. 
condition relieving against liability for loss, delay, ikc., unless due to wilful 
misconduct of company’s servants, 459. 
what i.s not, 459. 


WORDS, 

“ act of God,” 43. 

“ gross negligence,” 2. 
“load,” 243. 

“ loading,” 244. 

“ providing covers,” 245. 
“reasonable time,” 213. 

“ unload,” 243. 

“ unloading,” 244. 

“ value,” 60. 
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poses. Nineteenth Edition, Py F. P. Paxmee, Esq., Parrister-at- 
Law. l*2mo. 1904, jyet, Is. 


Palmer's Shareholders, Directors, and Voluntary Liquidators’ 
Legal Companion. — A Manual of Every-day Law and Practice for 
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planutory Notes and Obsorvatu^ns Se oud lAdion. ii> 

A, Lickixs, Esq., Solioitoi. Roya ' -ft ^(,Qj^vev!incini? practice 

to forthwith A 

Farrer—Tif/^’ “Vendors and rurchaseis. 

Greenwood's Manual, of the ?Vouvc7aSL^-N!nth 

which are added Concise Common loinu -vr \ ^ TT n E^a 

Elm,’™ Edited hy IlAuaT (i|^EKtrooD, II.A., EL.D.. L.,q.. 

Barrister-at-Law. Roy. 8\ o. i,‘; urinal in the hands of every articled 

“We should like to see it placed hy setm.^ 

olerk.' Ono of tho most use.oi pmcucoi 'l“‘V;"“’Li:H nncl Trustee Acts, 
Hood and Challis’Conveyancmg,Sett^^ C onind Oil t ni i * 

and otl.cr recent Acts afteetm- ComeT^ j j STir.Ln.-o, 

SLxth E,litiou. r^v rracY I . U m.Ettn, . j, 

Esqrs., Barristers-nt-Lnw. ^“5' ' slntulea tintl, whicti wo are 

“This is the best collection of c i form part of this 

booki.,soweltaownth«t.ta^a»^^_^^^^^ p^Pchase and Mortgage 
'’"Oerdl^t W^Ho^-n J-tcKSO. TaonoLO Oossex, E^rj. 

Barristers-at-Law. Demy -VAnt each necedent is complete m 

itXJo Vhlt no ahoiJt and 'adWtatlon from other parts of the book are 

Prideaux's Precedents By Joint Whitcombe and 

its Law and Fractice. - Poors Burristers-at-Law. 2 vols. 
BESJ-otnt LEXN-tnn Cnritnv, Esqrs. Barr 

Boyal 8vO. 1904. (/teat y u, p,' * ,» — Zntv Journal. 

.-■Prideaax' is tho 't7*J“'i,^"Soprehcodvc in sropo. and we 

Is^Tgoncmny u.setu, to the practrUoaer. 

Zfdw 7Vni(fv^ii "Rtt W mteh Sthachan, EsC]^-t 

straohan's Praotioai Conveyaneng.^By -tEXLX. 

Barrister -at -Law. R03 a - • 

Webster.-rirfr ‘t Vendors and Furcimser 

CORONERS.-Jervis Sixth E.lition, By R- E. 

1892. With Post Svo. 1898. 10s. 6rf. 

Melsheimbe, Esq., Bamste court Costs.-Con- 

COSTS.-Hou|h’s Haody Guide courts ; 

taining the Scales of \ on Ordinal y and Default 

^^ith nsoful Precedents ?f ^s of C^o-tn on.^^ 

Summonses, Employ ova T’ Admiralty, and other pro- 

nutted Actions. Act', 1888, the Rules, 

cccdiiigs, a'®" .J?*™'-** , uf Decilion.s ; togetlier tvith extracts 

with Practice Notes and .Notes oi ^ Rules and Prcccdouts 

from the AVorknien’s ‘ r Costs’of Appeal from the County 

of Bills of Costs there, nider imd of t^tso^ Aceouatant and 

Court. Tliird Edit,ou. B> A. 1 eec, no , g,; 

Costs b^t'Sy ac™pioMe ti'praclitioacre in tl.o county courts,” 

^Laiv Journal. the IIi"h Court of Justice and Cour 

Johnson’s Bills of ^ ®^,fthe Privy Council. ProccedmgH 

Appeal, in the IR>aso o _ Mayor’s Courts, »S:c. Conveyancing 

in the County Cmirt and ■ J Clients ; with Orders 

Costs and Costs between bohut Pecisions 

and Rules as to ]sIaxwell Johnson, Esti-, Barrister- 

rnhitino* thereto. By HottACt. jua^ 1/. Ioj. 

at-Law. Second Edition. Private Bills, Election Petitions, 

Webster’s Fourth Edition. By C. Cavanagh, Esq., 

Anneals, House ot h-oras. CP H. 

Barrister-at-Law. Post .rtV/'orn/ ci/Ki* 
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STl'A’l^NS AJS^D SONS, LIMPfED, 


COUNTY COU RTS.— The Annual County Courts Practice, 1905. 
By His Hoiioiir Smyxy^ 1 v,C. , assistc'd by W, J, Bbooks, Esq., 

Barrister-at-Law, 2 vols. Demy 8vo. (AYa<f/ i« 1/- 05. 

jV thin paper edition i)i 1 J’^ol, may bo had, price 255. 

“ Invaluable to the County Court practitioner.”— /ourna?. 

Hough's County Court Costs.— “ Coats.” 

COVEN ANTS.— Hamilton’s Concise Treatise on the Law ot 
Covenants. — Second Edition. By G. Baxdwxn Hamilton. Esq., 
Barrister-at-Law. Demy 8vo. 1904. 10s. 6a. 

CRIMINAL LAW. — Archbold’s Pleading, Evidence and Practice in 
Criminal Cases.— With the Statute.^, Precedents of Indictments, &c. 
Twenty- second Edition. By WnxiAM F. Craies and Gity Stephen- 
son, Esqr.s., Bavristors-at-Law. Demy 8vo. 1900. 17. ID. 6a. 

‘‘ ‘ Archbold ’ is the one indispensable book for every barrister or solicitor w ho 
pr.ictises regT.jlarly in the criminal Courts.” — Soheitors* Journal. 

Bowen-Rowlands. — “Indictments.” 

Chitty's Collection of Statutes relating to Criminal Law.— (Re- 
]>rinted from “Chitty’s Statutes.”) With an Introduction and Index. 
By W. F. Crates, Esq., Bani.stcr-at-Law. Royal 8vo. 1894. lO#. 

Disney and G undry's Criminal Law, — A Sketch of its Principles 
and Practice. By Henry W. Disney and Harold Gitndby, Esqrs., 
Ban*isterfi-at -Law. Demy 8vo. 1896. 75. 6<f. 

Kenny's OutI ines of Cri minal Law. Demy 8vo. 1902. 

Kenny's Selection of Cases Illustrative of English Criminal 
Law, — Demy Svo. 1901. 1^^* 

Kershaw’s Brief Aids to Criminal Law.— With Notes on the Pro- 
cedure and Evidence. By Hilton Kershaw, Esq., Barrister-at- 
Law. Royal 12 mo. 1897. ^ 

Roscoe’s Digest of the Law of Evidence in Criminal Cases. 
Twelfth Edition. By A. P. Perceval Keep, Esq., Barri-^ter-at- 

Law. Demy Svo. 1898. 1/. ID. 6 d. 

“To the criminal lawyer it is his guide, philosopher and friend* "WTiat 
Rosoop SLT.y.^ most judges will accept without question*’*- — Law Times ^ ^ 

RusselTs Treatise on Crimes and Misdemeanors, — Sixth Edit. 
By Horace Smith, Eaq., Metrojiolitan Police Magistrate, and A. P, 
Perceval ICeep, Esq. 3 vols, Roy. Svo. 1896. 5/. 155. 6c?. 

“No librnry c*nn be said to be complete without Russell on Crimes .” — Law TimAS, 
“ Indispensable in every Court of criminal justice . " — TTte Times. 

Shirley’s Sketch of the Criminal Law. — Second Edition. By C harl es 
Stephen Hunter, Esq., Barrister-at-Law. Demy Svo. 1889. Is.Gd, 

Warburton. — Vids “ Leading Cases.” 

DEATH DUTIES.— Freeth’s Acts relating to the Estate Duty and 
other Death Duties, with an Appendix containing the Rules 
Regulating Proceedings in England, Scotland and Ireland in Appeals 
under the Acts and a List of the Estate Duty Forms, with copies of 
some which are only isstied on Special Application. Third Edition. 
By Evelyn Freeth, Esq., Registrar of Estate Duties for Deland, 
formerly Deputy -Controller of Legacy and Succession Duties. 
Demy 8vo. 1901. 125. 6a. 

” The official position of the Author renders hia opinion on questions of proce- 
dure of greitt value, and we think that this book will be found very useful to 
solicitors wbo have to prepare accounts for duty.” — Solicitor^ Journnl, 

Harman’s Finance Act, 1894, and the Acts amending the same 
so far as they relate to the Death Duties, and more espe- 
cially to Estate Duty and Settlement Estate With an 

Introduction and Notes, and an Appendix. By J. E. Harm a n, Esq., 
Banister-at-Law. Second Edition. Roy. 12mo. 1903. 65. 

“ Can be recommended fis. a reliable guide to an Act which depends to a great 
extent on the definitions of it^ expressions /’ — Law QuarUrl^ 

DEBENTURES AND DEBENTURE STOCK.— Palmer.— TiWe; 
“ Company Law.” 

DECISIONS OF SIR GEORGE J ESSEL.— Peter’s Analysis and 
Digest of the Decisions of Sir George Jessel ; with. Notes, &c. 
By Apslet Petre Peter, Solicitor. Demy Svo. 1883. I65. 

* 9 * standard Law Works are kept in Stocky i« law calf and other bindings. 
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1 IV at _ — 

~ * / T* Lfc \ in (H 1 1“ v cl n d I— o^^dori iirid 

diary.— L awyers' Companion (The) < Vj j i 

Provincial Law Directory for 1905.-lor^ 
rrofessiou. Lavmam. Ei-q., Rarristor-.it- 

Auctioueers, &c., i-c. ^ in the lUvrh Court of Judicuturo 

Law ; and <=°‘‘‘;"”*J“.''J,i;;„udy Diary of Coauty, Local Govoniiae.it, 

and County Co\irt,LVc. ,d>xoiii y Cfuirt- Stimmarv of »ta- 

and Parish Business^; tothe Prictical St iitutes since 18‘20 ; 

tutesof 1904 ; AlphaheUcal Index to Di.eount, Income 

SchcMinleof Stamp Du ICS variety of 

Wa'^-es and other Tables , the x e . , ^ j^List ofthePnghsh 

inattersof practical utility : xrith date of admission and 

Bar, and Londoi^nd Coun ^ ’Fifty-ninth Issue. l9Uo. 

appointments. PuniAiBiUiD x ^ bound in cloth : — 

Issirnd in the foUo^s ing: forms, octavo size, stroubiy ^ ^ 

2! TL°a1)o\e, iKTEKiJiAViiD with pUmpai)^ 5 C 

? i 

Fi Wliole na"© for each day, . ‘ , , .96 

6*. The above° interlkatod b ^fth or ^\nthout money columns 8 6 

t wi,rvlAT’ino-e for each day, rrUed, \s irnoi 

g! The above, ix^EitLKAV^wdh p ^^ papei^^^^^^^^^^^l^ng 3 6 

The Dtartj contains tncn reference, 

pa^s o^f iLSprintS matter, f xh^ pubShera sLni m 

have luiide It tiiei „ rould reaflonaolj expect tho luxuiT 

^•hich the most exacting ^bo bait e^P^‘1? ”- / «»< ’/-» 

may safely Oe ?a.d that no pmctnmp^^^ to try, to do ^ of 

DlCTrO^AR^j^Strouds ParUao^eni.- 

^oco'nd Kdftiom Dy SrBOUo. Esq., Duvristcr-iit-Law. 

T><v\' Svo 1903. ’ , . • ,,rt Tt bad no prcdece.ssor and 

Note.-It is believed ^ the law Lexicons of Wbarton and 

-UluAritaV place ni_f;VC.TP"}“^^ 

KSihon t“ 

:;^.“ri‘.uiSowdVc^rrrffr---;sn^^^^ 

l ias .luairi.ii jp-eutest «Olity, pot mtiL y jo„rmit. 

and Maxima of the Enfc'liah Serteh a Barrators- 

t5v Henry G. Bawson and James x. x q, Grf. 

^^'♦IwondlrfuniUle an ^ m^afd 

' ^Hnd° and^Tonta^n^inr^^ 

pTraeea, both Ancion and Modem, J'f ‘ f 1 ':;'• 

Titles from the Civil. ,-COta ; By J. M. Lelv, Esq., 

■With a "er-roymisto. 1902. !'• *'**• 

®“.'rin";noy;"lopmdia of the law/; 

“'Ihe new edition sccin. - ^oliotor \Mt , . ^ •vu'C are sure, 

p. .Stor., h. ^.r ra,/ and »</'- 
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DIGESTS. 

NEWS’ DIGEST OF ENGLISH CASE LAW. — Containing- the Reported 
Decisions of the Superior Courts, and a Selection from those of the 
Irish Courts, to the end of 1897. (Being- a New Edition of “ hisher’s 
Common La \v Digest and Cliitty’s Equity lude.K.”) Under the general 
Editorship of John SIkws, Barrister-at-Xaw, IGvols, Roy. 8vo. £20 

{Jioioifl in half C(Of^ gilt topy £3 net extra.') 

“ A vast iiTKlei'takiug'. . . . have tested several parts of the work.-^th- the 
result of continuing our impression as to the accmacy of a work which is indis- 
pensable to lauweis.” — The. 'Tlme^. 

The Annual Digest forl898,1899,1900,1901,1902and 1903 
By- John SIews, E-sq., Barrister- at- Law. Royal 8vo. each 15a. 
This Digest is also i.ssued quarterly, each i)art being cumulative, 
iTico to Subscribers, for the four parts pngnble in advnncey net IT-s. 

'* Tiio practice of the law* without Mews’ Annual would be almost an impos- 
sibility .” — Lmo Timrs. 

Mews’ Digest of Cases relating to Criminal Law down to the 
end of 1897. — By John News, Esq., Bamster-at-Law. Royal 
8vo. 1898. \Los. 

Law Journal Quinquennial Digest, 1896-1900. — An Analytical 
Digest of Cases Published in the Law Journal Reports, and the Law- 
Reports, during the years 189G-1900, with references to tlie Statutes 
glassed during the same period. By JaIiIES S. Dendeeson, Esq., 
BaiTister-at-Law, 1901. If* 19-s. 

Woods and Ritchie’s Digest of Cases, Overruled, Approved, or 
otherwise specially considered in the English Courts to the 
end of 1 902 : -with Extracts from, the Judg-nients dealing -with tho 
.-aine. By W. A. G. "Woods and J. Ritchie, Esqrs. , Buiristers-at- 
Law. — Being a Now Edition of “Dale and Lelimann’s Digest.” 
2 VoD, Royal 8vo. (/« the pree.^.) 

DISCOVERY.— Bray’s Digest of the Law of Discovery, with 
Practice Notes. — By Edwaed Beay, Esq., Barrister-at-Law. 
Dcinv 8vo. 1904. jSeiy Ss. 

DISTRESS.— Oldham and Foster on tho Law of Distress.— A 
Treatise on the Law* of Distress, with an Appendix of Forms, Table 
of Statutes, &c. Second Edition. By Aetitut: Orj>iiAii and A. L«a 
Tbobe Fostee, Esqrs., Barristers-at-Law*. Demy 8vo. 1889. ISi. 
DISTRICT COU NCI LS.— Chambers’ Digest of the Law relating 
to District Councils, so far as regards the Constitution, Powers 
and Duties of such Councils (including Municipal Corporations) in 
the matter of PuV*lie Health and Local Government. Ninth Edition. 
— By G. F". CiEviiBEES, Barrister-at-Law. Royal 8vo. 1895. 10^, 

DIVCRCE.— Browne and PowJes’ Law and Practice in Divorce 
and Matrimonial Causes. — Sixth Edition. By L. D.Powles, Esq., 
Baia'ister-at-Law. Demy 8vo. 1897. If* 


“The practitioners standard work on divorce practice.” — ikiuj Quar, Rev. 

DCMESDAY BCCK AND BEYCN D.— Three Essays in the Early 
History of England. — By Professor Maitland. 1897. Svo. 15^. 
EASEMENTS. — Goddard's Treatise on the Law of Easements, — 
By John Leydouen Goddakd, Esq., Ban*iater-at-Law. Sixth 

Edition. Demy Svo. 1904. If* 5s. 

“ "We can cordially recommend the work to those of our readei*s in search of 
an tip-to-date authority.” — Low Journal. 

“Nowhere hua the subfect been treated so exhaustively, and, we may add, 
so scientifically, as by Mr. Goddard. We recommend it to the most careful study 
of the law student, as well as to the library of the practitioner,” — Tmw Times. 

Innes’ Digest of the Lav/ of Easements. — Seventh Edition. By 
L. G. Innes, lately one of the Judges of Her Majesty’s High Court 

of Judicature, Madras. Royal 12mo. 1903. 7.?. Qd. 

“ An accurate and compendious st-atement of the law of easements, and will 
consequently he of much use to .students .” — Law S^otes. 

“In 12U p.a 2 ros there is a useful digest, brought well up to date by copious 
references to the cases.” — Law Times. 

“ This prc^enl.s the law in a series of clearly enunciated propositions, -which 
are 8up]>orted by exjunples taken in general from decided ca.ses. The subject i« 
one that n?adily lends itself to s\ich treatment, and in Mr. limes’ hands it is 
skilfully developed.” — Solicitors' Journal. 

edll standard Law Works arc kept in Stocky in law calf and other bindings. 
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EASEMENTS — continued. 

M 1 ^ :„ht_A Digest of the Law relating 

Roscoes Easement of . ^ ‘ Hi<toiical Introduction, 

Surv^-ors. Edwajuj Stai^lby Roscoe K^q , 

S'arrister-^’it-L.uv, Adminilty Registrar of the 

Author of “A Digest of Buddiug Cases, Adimialtj ri _ ^ ^ 
'^‘"•■•ThhfSitton appei'^ to be .serupulously acomate, and quite up to date.”- 

5:"^oL?«se7.:Ui^le 

** jV clear and pmclicul tliyrccst ol tlip law. ' 

" gVn accurate digest of the law. /.aw a o. r u 

xrr^r^\ crciAOTirAl LAW — Phi II i mo re’s EccI esiastical Law of the 

EC C L ES I AST * * -r* j^te Sir Rodket Philltmoee, Bart . , 

Church of England y Walter George Prane 

D.C.L. SeconS Edit.on, by bm smr Sir Wax ^ l.. 

Phillimore, Bart., 7 Pnval 8vo 1895. 3/, 3.t. 

LL.M.. Batrister-at-Law 2 jol^ ““f- 

“ The task of re-editmg Phillimore » ^ a success. Ho has brou^kt to 

that O.e-oecieaiaaticat tauter 

can pOAslbry need to know.”-Z.au> Xouraal. of Statute, 

Whitehead'S Church Law -Being, a Co„cr,o D~ 

at-Law. Derny 8vo. 1899. . clesia^tical Dfftb/ Tel^qraph. 

"S’f“it ia“a"^&?bariU to lawleraandlaianen.”-Aa.u roa«. 

' . c-ir.f..t;r.n rases in 1892 and 1893.— Being a 

ELECT I O N S.— Day s ^ And Practice together with Reports 

Collection of the Points o Esq., Barrister- at- Law, Editor 

of the R^tl’l2mo. 1804. 7 a. M. 

of “ Rogers ou Dleehous. Koyal ,, ^ p„.otieal 

Hedderwick's parliamentary Parliatuentary Eleetiona 

Etiw Demy 12raO. 1900. ^ nnd cl^nT.^'—SoHdtors^ Joumnl. 

:: sr 

H unt’s Metropolitan Yen^uml Cornicmorrof’^^^ 

Rogers’ Law and Practice of Election^, . Registration 

®Vol. I. M and Aal Government; with 

Appeals; Borhamentao , M in Conuoil, and Forms. Sixteenth 

^Cn^^with lltnda’of Statutes t ioOO. ^ By Mauuxck Po^t, 

Esq., Barristcr-at-Law. Roy^l 1 he con be 

‘‘Tlic practitioner will And / n,, stated.” — Zrfito Times. 

expected to know, well .p.p.j,,o«a and Petitions ; with Appen- 

2'o,y...sr=2S£r^ 

^ etccU^n.s'and elecUoa peti- 

Uon».”— lint nraise for this work as a trustworthy guide for canch- 
“ We have nothing hut praise igi waxx, 

X:r«lTr;«T;:X;rs i» inla.caV.„^oa.rJ.i.,.U.:,,. 
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ELECTIONS. — Rogers' Law and Practice of E\ect\ons-^contifme(L 

Vol. III. MtJNlCIPAL AND OTHER ELECTIONS AND PETITIONS, With 
Appendices of Statutes, Rules, and Forms. Seventeenth Edit. By 
Saiojel H. Day, Esq., Barristcr-at-Law. Royal 12mo. 1894. 1/. 1«. 

EMPLOYERS’ LIABILITY.— Mozley-Stark.— ra^ “Arbitration.” 

Robinson’s Employers* Liability, By Arthttr Robinson, Esq., 
Barrister-at-Law. Second Edition. Including Precedents of 
Schemes of Compensation, certified by the Registrar of Friendly 
Societies. By the Author and J. D. Stuart Sm, Esq., Barrister- 
at-Law, Assistant Registrar of Friendly Societies. Royal 12mo. 
1898. 7s. 6d. 

ENGLISH LAW. — Brown's Study of the Law. — By W. Jethro 
Bro^vn, LD,D., Esq., Barrister-at-Daw, Royal 8vo. 1902. SVetj2s.Gd. 

Pollock and Maitland’s History of English Law before the time 
of Edward I. — By Sir Frederick Pollock, Bart., and Fred. W. 
Maitland, Esq,, Barristers-at-Law. Second Edition. 2 vols. roy. 
8vo. 1898. 21. 

ENGLISH REPORTS. Re-issue of all Decisions prior to 1866. 
To be completed in about 150 Volumes, issued monthly. 

First Seri es : House of Lords. 58 Vols. complete in 11 Vols. Royal 
8 VO. Half-bound. jVcf, 22/. 

Second Series: Priv'y Council. 43 Vols. complete in 9 Vols. Half- 
bound. 13/. 10^. 

Tliird Series : Chancery. Now publishing. Half-bound. Vols. 1 to 24 
ready. JVety per vol., 30s. 

The Volumes are not sold separately. Prospectus on application. 

“This e.xccllent series.” — Law Journal. 

“tVe can speak unhe-sitatin^ly of the advantage to the lawyer of the posses- 
sion of this excellent reprint of all the English reports.” — Solicitors* Journal. 

EQUITY, CHANCERY. 

Seton’s Forms of Judgments and Orders In the High Court of 
Justice and in the Court of Appeal, hatdng especial reference to 
the Chancery Divi.'^ion, with Practical Notes. Sixth Edition, with 
references to the Seventh Edition of Daniell’s Chancery Practice, and 
the Fifth Edition of Duniell’s Chancery Forms. By Cecil C. M. 
Dale, Esq., Barrister-at-Law, W. Tindal Kino, Esq., a Regis- 
trar of the Supreme Court, and W. O. Goldscieiiidt, Esq., of the 

Registrai's’ Office. In 3 vols. Royal 8vo. 1901. 6/. 6#. 

“A monument of learned and lahorioiis acetiracy.” — Law Quarterly Review. 

“The new edition of * Seton ’ is from every point of view, indeed, a most 
valuable and indispensable work, and well worthy of the book's high reputation.” 
— L(t7o Journal. 

Smith's Manual of Equity J urisprudence. — A Manual of Equity 
Jurisprudence for Practitioners and Students, founded on the Works 
of Story and other wHters, comprising the Fundamental Principles 
and the points of Equity usually occurring in General Practice. 
Fifteenth Edition. By Sydney E, Wijjjahs, Esq., Barrister-at- 
Law. Demy 8vo- 1900. 125. 6d. 

“ We can safely reoomiuetid ‘ Smith's Equity ' in its new clothes to the atten- 
tion of students reading for their Exammations -’[ — Law 2ioies. 

Smith’s Practical Exposition of the Principles of Equity, illus- 
trated by the Leading Decisions thereon. For the use of Students 
and Practitioners. Third Edition, By H. Arthur Ssotb, M.A., 
LL.B., Esq,, Barrister-at-Law. Demy Svo. 1902. 215. 

“Tliis well-known text-book maintains its high repntation. . . . Tliis third, 
edition has been brought up to date in a way w hich f-hould also make it useful to 
practitioners in search of the latest authorities on any given point. ... The 
additional ca-ses referred to in the text and notes amount to many hundreds.” — 
Low J ourjml. 

Williams’ Outlines of Equity. — A Concise View of the Principles of 
Modem Equity. By Sydney E. Williahs, Esq., Barrister-at-Law, 
Author of “The Law relating to Legal Representatives,” &c. 
Royal l2mo. 1900. Sj, 

“ The accuracy it combines vrith conciseness is remarkable.” — Law Jtagazine. 

*** -^// standard Law TTorks are kept in Stock, in law calf and other bindings. 
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ESTATE DUTI ES. — F reel h.— TtV^ “ Death 

pc-popppi Everest and Strodc’s Law of Estoppel. Bj LA^raLOx 

^KI^^VEYKnl^rana Ki,^d SxnoD.^, EsqrH., Barru,tev«.at.Law. 

Ew^ri^ Exposftlon of the Principles of Estoppel by Misrepre- 
^ sentation^-By JotiN- S. Ew.vbt, Ksq., K.C. of tho Canad.au^ Bar. 

EVIDs'N^^E.'LBcMfington.— n* “Fvenoli La\v.” Wii 

I -ru , r^nH^Prnr'tiro of the Law of Evidence, — By A\ m. 
Wills’ Theory and Practice ot Z" IO 5 . Grf. 

vaW>l** iufonoatinn, very tersely tind 
acem-atfly conveyf’tl ^ ” I nw SoUs, 

•* \ imptiil Gottlx t ta jt 1 lin'iilt Bt * ^ ^ , i iiji ■ 

EVIDENCE ON COM MISSION^- Hu me-W^ 

Law. Demy 8vO. iiocUaHon in commending it to the 

“ We have tested it i\ on this important branch of the 

profession as an accumte in * V.een noted, and there arc 

law. Every point that is ; and— whicli Ls. so far as we are 

appendices of statutes, rules. < onr law of e^adence for tho guidance of 

aware, a novel and Gennan, and a good index, 

foreign By BT. D. 

examination eUlDES.-Bar j^ters-ut-Law. 

WooncocK. and K. C. Maxwi i.i., 1 Each . tut Is. dd. 

Vols. I. to V. _r Romnn Law. By C. Nicolas 

Barham’s T®^.!t^T^aw Demy 12 mo. 1003. Xct.'ls.Od, 

BAHnAJI, Esq., ^ the hcfrinner. It is plain and clear, 

is ^cS*aA-in-ed;Ld^^ that any student can follow it,”-/-«t« *S7« eat s 

EX EC U Tl o/s.-Edwards’ Law of Exeou.io^n^ u^p^on ^d u^dgmen^s 
and Orders of Chancery an w Demy 8vo. 1888. IGs. 

By C. J. Edw ABUS, Esq ^ >mn + Executor in England and 
EXECUTORS.— Goffin s Bunittcr-at-Law. Demy 

Elsewhere. By K- J • E- i . 5 ^. 

Svo. 1001. _ i-if P yeacutors and Ad mi nistrators. 

Macaskie’sTreatiseonthe LawofExe^ 

By S. 0- Macaskik, Esq., ^'^^^^^^'VHnor^iYtrators.— Tenth Edition. 
Wdiiams- Law ^ ^ a Lord Justice 

By the Bight Hon. Sir Rolau c Esq. 2 vols. Roy, 

of Appeal, and AETHim Robebt I^GII•.^, 1 . •> 1 j.rcs^,) 

O — ^ -rr-Tll innf. nnlv SHStflill. 


8vo. 


:.^ve can 0 „nsrien.ioes.^y^..y 


but enhance the high reputation -r, t l 

Williams' Law relating to Esq., Author of “Law of 

Personal. By SyUNKV L. Wn.mAMS, 

'.lu^^Jhos of «.e ..rofe^ion, ana .acre especially 
on which tlit re is nn of the law of legal representatives as 

®“uTeonv;nlm .tnr'e a^’^nf'onnatmn upon all matter, connected mth extr.- 

clearly and ably discussed.’’ a- 7 .^. treaties and statulfs 

‘•A very satisfactorj' rs. with an intere.<ttiT.g introduct.nn, 

. . ^l^::::!^.:it~hso.uhc,t 6VCC/,-. .nuucatfatu, other ll,tdn,,s. 
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FACTORIES AND WORKSHOPS.— Ruegg and Mossop’s Law 
of Factories and Workshops. By A. H, Rctego, Esq., K.C., 
and L. Mossor, Esq., Banister-at-Law. Demy 8vo. 1902. 12«. 

“ Ono of the best tr.'atises oa the law of factories .” — Lnxn Journal. 

” Destined to take it.s place as the book on the Acts.” — Saturdoy IleviciP, 

FARM, LAW OF. — Dixon's Law of the Farm: includmg the Cases 
and Statute.^f relating to the subject ; and the Agricultural Customs 
of England and AVales. Sixth Edition. By Aubpey J. Spejjcee, Esq., 
Barristcr-at-Law. Demy 8vo. 1904. ear hj ready.) 1?. 6s. 

” A complete modem compendium on agricultural matters.” — taw Times. 

FIXTU RES.— Amos and Ferard on the Law of Fixtures. Third 
Edition. By C. A. Feeabi) and W. Howxanb Eobeets, Eeqra., Bar- 
risters-at-Law. Demy 8vo. 1883, ISs. 

FORMS.— Chitty’s Forms of Civil Proceedings in the King’s Bench 
Division of the High Cou rt of J ustice, and on Appeal therefrom 
to the Court of Appeal and the House of Lords. — Tlurteenth 
Edition. By T. W. Chitty, Esq., a Master of the Supreme Court, 
IIf:RBEKT Ctiittt, Esq., Barrister-at-Law, and P. E. \izaili), Esq., 

of the Central Office. Royal Svo. 1902. N. 165. 

“Tlu* book is nccuriite, reliable and exhaustive.” — Solicitors' Journal. 

“The forms arc practically exhaustive, and the notes very good, so that this 
edition will be invaluable to practitioners whose work is of a litigious kind.” 
Loro Journal. , 

Daniell’s Forms and Precedents of Proceedings in the Chan- 
cery Division of the High Court of Justice and on Appeal 
therefrom.— Fifth Edition, ^sdth summaries of the Rules of the 
Supreme Court ; Practical Notes : and references to tlio Seventh 
Edition of Daniell’s Chancery Practice. By Charles Bttenet, 
B.A., a ^Master of the Supreme Court. Royal 8vo. 1901. 'IL IO 5 . 

“ The standard work on Chancery Procedure .” — Law Quarterly Review. 

Seton, — -Vide Equity.” 

FRENCH LAW.— Bodington's Outline of the French Law of 
Evidence. — By Oltvee E. Bodinoton, Esq., Barrister -at-Law. 
Demy Svo. 1904. 

Cachard’s French Civil Code. — By Hexey Cachaed, B.A., 
Conn seller -at- Law of the New York Bar, Licencie en Droit de la 
Eaculte de Pari.s. Demy Svo. 1895. If 

Goirand's Treatise upon French Commercial Law and the 
Practice of all the Courts. — With a Dictionary of French Judicial 
Terms. Second Edition. By Leopold Goieand, Licencie en Droit. 
Demy Svo. 1898. 

Goirand's Treatise upon the French Law relating to English 
Companies carrying on Business in France. — By Leopold 
Goieaxd, French Solicitor. Crown Svo. 1902, iSetf 2.f. (jd. 

Kelly. — “ Marriage.” 

Sewell's Outline of French Law as affecting British Subjects. — 
By J. T. B. Sewell, LL.D., Solicitor. Demy Svo. 1897, IO 5 . 6«f. 

GAMBIA. — Ordinances of the Colony of the Gambia. With Index. 
2 Vols. Folio. 1900. Ac/, 3/. 

GAME LAWS. — Warry’s Game Laws of England. With an 
Appendix of the Statutes relating to Game. By G. Taylor Waeet, 
Esq., Barrister-at-Law. Royal 12mo. 1896. IO 5 . dd. 

GOLD COAST.— Ordina nces of the Gold Coast Colony and the 
Rules and Orders thereunder, 2 vols. Royal Svo. 1903. 3f lO*. 

GOODWILL. — Allan's Law relating to Goodwill. — By Charles E. 
Allan, M. A. ,LL.B., Esq., Barrister-at-Law. DemySvo. 1889. 75-6cf- 
Sebastian, — Vide “Trade Marks.” 

HACKNEY CARRI AG ES. -Bonner & Farrant.-Eic?^ “Motor Cars.” 

HOUSE TAX. — EllisI Guide to the House Tax Acts, for the use of 
the Payer of Inhabited House Duty in England. — By Aethoe 
M. Elias, LL.B. (Lond.), Solicitor. Royal r2mo. 1885. 65 . 

** Accurate, complete and very clearly — Solicitors^ Journal* 

All standard Law Works are kept in Stocky in Jaw calf and other bindings^ 
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1 Mch’^ Law of Husband and Wife, 

husband and -3 Bench and Chancery 

within the jurischcti on o Barnster-at-Law. Secoiul 

Divisions. ByC. Montague Lto ^ ^ Enq. , Barrister - at - 

Edition. By the Anthor and W- il. , a » 

Law. Ecmy 8 vo. 1 ^ most irapoi-tanyc.’’— 

of married women.” — /><nx.' Journa . Tav ActS. — For the Use 

INCOME TAX.— Ellis' Guide to^ o^nc^ EOition. By Akti^ 

of the Engbah Income Tax i iyer. jg^g , , y. 

M. Eelis, IjIj.B. (Bond.), i pcof^® ^Yax ; vrith the SLatxitcs, 

Robinson's Law i^latmg t 1 

Esci., Barris.or.at-La.-. Royal 

8vo. 1895. ^ Journal. 

“The stAndard ^vork on a comp Beini’* a Digest of the Statute 

I N Dl A.— llbert’s Governmen 

Law relating thereto, ^vlthl^ C.S.I. DemySvo, IS9S. 1 ■ 

cument.. BySirCocRi-KX«to^“- ■ Criminal Proceedings 

indictments.— B owen-Row^nds BowKX-RmvLiXns, 

on Indictment and mo^l. (AmWy .rr<./.) 

Esq.. Barristor-at-Law. ^ Summary Proceedings 

INLAND REVENUE. — Highmores Imhulmg 

^ Inland Revenue Cases in Eg^ .^^ Case, and Proccyiiigs 
Appeals to Quarter Sessions am y &P^ j ,,^j lyo.-- 

by Collector’s War-rants^f or Recmc^o^^^ Earrister-at-Laj, 

Assistant SoUcitor of Inland j ^j^on^Act, 1890, as amended 

by the Bublic Accounts yd xable of Cases y. By 

Nlm«. J. moiiMoy. EsT. 

of Inland Revyuo. ‘ Jaw of Marine 1 "surany.— S|vcntb 

V.,.,T 4 pters-at-Law. 2 voL. K 05 “ . ns.-istanco of men of 

1:>BTT1 « vailed themselves of ^ Tnav he relied f>n na 

“ The authors have _ . msm ance, so that the I view The book ciin 

pvTiprience m marine iii=i - _ ,, iprral noint 01 mcm . 

Tyser's ,HB®ASBE2rTT%^"Esq.\Barrister-at-Law 

IO5. Gfh 

anC©. J^y in-rp *' T.filif Times, 

8vO. 1894. and yet concise statement of * noctrin© of 

“ A clear, correct, full, nnn > euw Notes on th© 

1 KiXFR N AT ION AL LAW. Bat 1 aw Bt^ donN I awt.ev Bait., 

■’• "■ "SJ Sj: 

T n\v Ecmy 8v^o. lJUt* 1 1 1 rl^fliction of th© 

Bamstor-at-La^^ . goreio^n Powers and tV,?» Demv 

Hall's Treatise on the^o Bam8ter-at-L.in . D y 

British Crown. ByW-o^- \ 

8vo- Hacrue Conference and ^ War— Texts of 

ferences — By A. Peabce Higgins, Clare 

Couvontions,jntb Ncdcs^_.^_> „„ Laa m Cl.oo 

nTwJT Cu mb ridge. Boyal 8vo. _j 3 y XnoMAS Euskink 

^^VoTr^sm D C E . iarri.stcr-at-Law. Ecmy^vo^J^^»^^_^_ _ 

Nason’s Private Interytiojial^^L^^ . . *f: 

Barristcr-at-Law. other bma,nys. 

All standard Lav? Works are Kep 
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INTERNATIONAL LAV/ — continued. 

Rattio-an's Private Internationa! Law.— By Sir HeimY 

Kattiga>', LL.D., K.C., Vice-CliuncL'Uor of the Lmvemty of the 
Punjab. Poniv 8vo. 1895. 10s. 6rf. 

SVi-ittfU witli” ailniir.ible clearness.’'— Journnl. 

Walker’s Manual of Public I nternational Law.— By T. A. Wai.kee, 
M.A., LL.D., Esq., Barrister-at-Law. Demy 8vo. 189.5. 9s. 

Walker's History of the Law of Nations. — Vol. I., from the Earliest 
Times to the Peace of We.stphalia, 1648. By T. A. M.A., 

Lli.Ji)., Esq., Barrister- at -Law. Demy 8vo. 1899. dSet^ I Os. 

V/estlake’s I nternational Law.— Oiapters on the Principles of Inter- 
national Law. By J. Westlake, K.C., LL.D. Demy 8vo. 1894. 10s. 

Wheaton’s Elements of International Law ; Fourth English 
iLclitiori, briDiziiiir tlic 'worlc down to tliG present tiniOp IncliKlinfr 
translation of the Anglo-French A greemeiit. By J . B. Atlay, A. , 
Banister-at-Law. Royal 8vo. 1004. 1'- I-*- 

The leading American and English work on International Law. 

“ 'Wliputon stands too hisrh for criticism.”— ^ „ i,„ 

“ AVe concmtulate Mr. Atlaj- on the skill and discretion with which he has 
performed tlie tu.'^k of editing a standaid treati.se on international law. -Law 

on rrtfrl ^ J UDO 11^ 1904- 

INVESTIGATION OF TITLE.— Jackson and Gosset’s Investiga- 
tion of Title. — Being a Practical Treatise and Alphabetical Digest 
of tlic Law' connected with the Title to Land, with Precedents of 
Ib'qvii.sition.s. Second Edition. By W. Howland Jacksox and 
Tiiorold Gosset, Barristers-at-Law. Demy 8vo. 1899. 12.?. Gd. 

“ The new edition contain.s the following additional subjects nainelj , boun- 

d/irips compromise, coiporiitions, prlcbe lands, parcels, quit-rents and recitals , 

Mild the changes effected by the statute law of 1^9 are noticed m their proper 
iiluces , Jackson and Go.s.set’s book is well worth having. —Law Junes. 
•‘Will be of real help to the bu.sy conveyancer.”— L«iy J^otes. 

* ** Conveyancing^* (P* 0’ for companion \olnme, Precedents 

of Purcliaso and Mortgage Deeds,” by the same Authors. 

JUDGMENTS AND ORDERS.— Seton.— TOis “ Equity.** 

JURISPRUDENCE. — Holland’s Elements of Jurisprudence. — 

Ninth Edition. By T. E. Holland, K.C., D.C.L. 8vo. 1900. IOj. 6rf. 

Markby's Elements of Law. By Sir W tt .t. tam ATaekby, D.C.L. 
Demy 8vo. 1896. 12s. 6d. 

JURY LAWS. — Huband’s Practical Treatise on the Law relating 
to the Grand Jury in Criminal Cases, the Coroner's Jury, 
and the Petty Jury in Ireland. — By Wm. G. Htjband, Esq., 
Ban*i.stor-at-Law. Royal 8vo. 1896. ^^et, IL os. 

JUSTICE OF THE PEACE.— Magistrate's Annual Practice for 

1900. Being a Compendium of the Law and Practice relating to 

matters occupying the attention of Courts of Summary Juri.sdiction, 
with an Append i.v of Statutes and Rules, List of Punishments, 
Calendar for Magistrate.s, &c. By Chahles Milner Atktnson, Esq., 
Stipendiary' Magistrate for Leeds. Demy 8vo. 1900. IP 

Magistrates’ Cases, 1894 to 1902.— Cases relating to the Poor 
Law, the Criminal Law, Licensing, and other subjects chiefly con- 
nected with theduties andofHce of Magistrates. 1895-1902, Each^ net 11. 

**• Tlieso Reports, published as part of the Law Journal Reports, 
are issued Quarterly. 

Annual Subscriptiotty payable trt advance^ l5s. post free. 

Shirley's Magisterial Law.— An Elementary Treatise on Magisterial 
I.awq and on the Practice of Magistrates Courts Second Edition. 
By Leonard H. West, LL.D., Solicitor. Demy 8vo. 1896. 6rf. 

All standard Law Works are kept in Stocky in law calf and other hindxnys. 
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ram;s°I ^ f e-Book.-Co^^^ SrimulIrLw® 

Tf |;S4"£T"“cTt Kia 0 ^ 4 " a imU - Inch In^ 

beenUouixbt well up to di\te.’'— /-ai^ i Pharees 

land charges ^ pi^ictie-a G uklc to R ejri st rat ion and 

Acts, 1888 and ^^OO.-A Senior Clerk. Land 

Searches. By Lun^-ST ^V . Laton , ^ 1 - PuitcEia., Esq . , of the same 

LAN D LAW.-jenks' Modern Land Law. By Eaw-r.o Je.KS, B.,., 

Barrister- at- Law. Demy 8% o. 18 . - t i 'T' i-i.- 

_j • ' I -in/^ Tav A n Exposition of the Land Tax. 

land tax.— B ourdin s Land Ta^. ^ and tlie aimiges iu the Law 
Including the Latest J udicial decisions, ana t = Edition. By 

effected by the Taxes ^^'‘uagernCTi - 

the late Fbeot-uiok Htrai'iiEtY P D = cuaei-es C. Atchison, 

l^‘"utv Kc^lrrar orLand M l^-o. ISO-l. 

Deputy Resist i -t'at *. i Jtt fPo Proeesse'^ of Asf^ess- 

Atchison's Land Tax.-Changes Effected Act'. ISOG (a9 4. 00 

,nentandRedemrL„n^_b^y-t%L^^^^^ 

Tax Royal i2mo. 1897. {A Supplement to above.) " ^ ' ' ' 

L.N "TB.NSFER^BHeUd.,. .;d 

ActS.-With the Ionics, lorinsot I cccdcn^ Kegistry. 

&C. By C. Foetesche BElcl^.^r. Hr ^ Edition. 

andW. R. Sheldon, Esqr.s., Bam. to . (X'-nr/'i iiaJli-) 

Jennings and Kindersley’s Pri^c^P^es and^ Practice ^of ^Land 
Registration under the L®nd pa 1 ^^,,3 j,y 

witT, the text of the Act.s and o P/’-J “yiknEESLKV, E.sqr.s., Bar- 

i^;t?„.‘iti‘^v:rio'i'^h^'Land Ke^tr^ 

Irei^oTssmatioas and notes.*-/.... r.s..s. 

Feb. 13, 1901. D^^rrinn's Law of Landlord and 

landlord and of Ejoetment. Fifth Edition. 

Tenant.— Includn.g ‘‘lo 1 ractico jg^^j ,, 

By Joseph H. Rehman, r^h’.j, oprcsontcdition.”—/a“’J»“™a'- 

XVo can confl.lcntlyreco.nmend the pros ^ ^ Collection 

Woodfall's Law Landlord and T ' . j^ ^ collection of 

^of Precodent.s and ronus of F. oced^^ j ^ Belt Esq., 

Leaduig Propositions ==" entcentn^ , U^, 

r'aily Hidhpcnsablo to the prictisiag 'a" ye.-, of uhatoicr 
degree lie iniij b . i -^nds Clauses Acts; with 

lands clauses ACTS.-deP^ j i By j. m. 

EloH^oon, Esq.: Barrister-at-^iw-^^^^^^^^^ ; ac,,cri Wd as a 

bundj a r, ir on RT*^ ^Edited l.y -Tohn Mkw 3, Esq., Bam^ter- 

'-^^at^.gaw'^ ^AddLW° loTfhly. .- 

Reports and Public Gcncr.i a • .j As/,3/. 10s. 

Ke^s. Stats & d the yeiir sVs/, 3/. Is. 

Thin paper lulttion, tormiUc o j 

Ovj without the Statutes 

. . i/arartr: 
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STEVENS AND SONS, LIMITED, 


LAW LIST.— Law Li St (The), — Comprising the Judges and OfBcers 
of the Coiu'ts of Justice, Counsel, Special Pleaders, Conveyancers, 
Solicitors, Proctors, Notaries, &:c., in England and Wales; the 
Circuits, Judges, Treasurers, Registrars, and High Bailiffs of 
the County Courts ; Metropolitan and Stipendiary Magistrates, 
Official Receivers under the Bankruptcy Act, Law and Public 
Officers in England, Colonial and Foreign Lawyers with their 
English Agents, Clerks of the Peace, Town Clerks, Coroners, Com- 
missioners for taking Oaths, Conv^eyancers Practising in England 
\mder Certificates obtained in Scotland, (kc,, &c. Compiled, so far 
as relates to Special Pleaders, Conveyancers, Solicitors, Proctors and 
Notaries, by II, F. BAniLEXT, I.S.O., Controller of Stamps, and 
Registrar of Joint Stock Companies, and Published by the Authority 
of the Commissioners of Inland Revenue and of the Law Society. 

Akf, 10«. 

LAW QUARTERLY REVIEW — Edited by Sir Fbedeiuck Poixock, 
Bart., D.C.L., LL.D. Vols. I. — XX. (with General Indices to 
Vols. I. to XV.) Roj’al 8vo. 1885-1901. AW/i, 12i. 

Annxal Subscription post free 12.s. G^f., net. Single numbers^ each bs. 

“ A little criticism, a few quotations, and a batch of anecdotes, 
afford a sauce that makes even a quarter's law reporting amusing 


reading.” — Law Journal. 

“ The greatest of legal quarterly reviews . . . the series of 
* Notes ’ always so entertaining and illustrative, not merely of the 
learning of the accomplished jurist (the Editor) hut of the grace 
of language with which such learning can be unfolded .” — Law Jour. 


LAWYER’S ANNUAL LIBRARY— 

(1) The Annual Practice.— S now, Bcrp.NET, and Stbingee. 

(2) The A. B. C. Guido to the Practice.— Steingeb. 

(3) The Annual Digest. — Mews. {Also Issued Quarterly.) 

(4) The Annual Statutes. — L ely. 

(6) The Annual County Court Practice, — S mtlt. 

1^ Annual Subscriptions. For Complete Series, as above, delivered on 
the day of publication, net. ‘21. S.s. Nos, 1, 2, 3, and 4 only, nety 11. 185. 
Nos. 3, 4, and 5 only, nety IL lbs. {Carriage extra, ‘2s.) 

Full prospectus forwarded on application. 

LAWYER'S COMPANION.— rifftf Diary.” 

LAWYER'S OFFICE.— The Modern Lawyer's Office : being Sugges- 
tions for Improvements in the Organization of Law Ofiice.s and for the 
adoption of certain American Appliances and Business Methods. By 

A SoLiciTOn OF TitE Setbeme Coubt. Roval 12mo. 1902. Gs. 

“We stroDfrly roeommend every solicitor who attaches importance to the 
organization of his office to niahe himself ac^iuainted with tlie system explained 
so clearly in this little work.’* — Law Journal. „ .. 

LEADI NG‘ cases.— B all's Leading Cases. Tide “ Torts. 

Shirley’sSelection of Leading Cases in the Common Law. With 
Notes. By W. S, Shibley, Esq., Banaster-at-Law. Seventh Edition. 
By Richard Watson, Esq., Eana.stor-at-Law. DeraySvo. 1901. 16s. 

** A 8ound knowleilgeof corDmon law can beglctaned from Shirley-” Laiu 
*‘Tlio selection is very lar^^e, tlioiifrh all are distinctly ‘Lcaclinp Cases, and 
the notes are l*y no means the least meritorious part of the work-” 

Caleulatod to Le of ^rreat service to students /^ — Law SiudenfA^ JournaL 
“ Will so long as Watson remains the Editor retain its hold on the 


student world,” — Law Xotp.3, _ - r ^ ♦ i t 

Warburton's Selection of Leading Cases in the Criminal Law, 
With Notes. By Henp.y Wabburton, Esq., Barrister- at- Law. 
rFounded on “Shirley’s Leading Cases.”^ Third Edition. Demy 
8vo. 1903. 125. Gd. 

“ The c{ii?e.s have been well selected, and arranged, ... We consider that 
it will amply repay the student or the practitiooer to read both the cases and the 


notes,” — Justice Of . 

LEGAL INTERPRETATION.— Beal’s Cardinal Rules of Legal 
Interpretation. — Collected and Arranged by Edward Beal, Esq., 

Barrister-at-Law. Royal 8vo. 1896. 12^- 

“ Invaluable to the student- To those with a limited library, or a busy 
practice, it will be incli.spensable.”— of the Peace. t * j- 

All standard Law JTorks are kept in Stocky in law calf and other bxnavngs. 
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XACF — — , 

LEGISLATIVE METHOD^IIberts Legislative^ %t*iBamonta"ry 
Forms -By Sir Cottr-TENAy Isdert, B.C.b I.. C.I.L.. ui r 

cS to tlo Treasury. Demy 8vo. 1001. 

lexicon.— rtrfe “Dictionary/* Slander,— A 

libel and St-ANDER,— Odger ,^vithtlieEvideuce,rro- 

Dijrest of tlio Law of Libel an both in Civil and 

codure, Practice, and Fre^ en s Odghbs, LL.D., one 

Criminal Cases. Fourth 13y ihe press.) 

t.e Licensing Acts. 

LlCENSl NG. .S?cie law on thiftido subject boB been 

^ V ? :x/i L,nw 'I^tnies* , • 'RiiiTKr it Dic^'^st OT tnO 

most ably codititd. p^oriice of Licensing. Feinp, o With 

Talbot's i-a'". * Retail of t? r poroe 

^^^11 A?;.“ ol'ltatn?/Snd To.ns. So-icl Edmou.^ By 

John Taj-sot, Esq., n.en^puile to tl>o legislatioD oltorded by 

“Kis method jrives profesbioual men n b 
no other book."— JourfiaL 

local ANO .iSSty C=Lng..-lW 

By GbCoE^Htn.n.HEEVS. Esq. to “Local and Muni- 

® cl pa I® Go v%"rn me^nT. '' Comprising 

Health, Municipal LandB, Tramways, Electric 

^,tSu^Loaus, By C NosW 

Lighting, &o. AMtU ^‘*“P^’;“^,-.at-Laty. Sup. royaLSvo. 18»8. 3i. 3,. 
G.'HtreiPintEYS.Esqrs., Barristers 

Humphreys.-n* ^.3 London Local 

LON DON local GOVERN M^^ "llft“opoJi; 

Government, pm 1^’." Boards elected under 
the Vestr.es and C'^-J^^Ler Local AV..tl.or.t.cs By Jou^t DC 

Jlanageinent Aep . Boyal 8vo. j ^oeal Govem- 

';:MSr’tbe ‘le.^ Iroleestoa and otbere 
“ Concise, ^ T\Ir. Hunt’s work.’ —Counn/ e _ A tithTTH 

•‘AVebeartUy recommend Air Lunacy Practice.— By AnTii^ 

- Sr-'X-e p'metice 

in lnnae^’.”-/;;;"'-(ru:;ef ul handbook on hmacy pmcticc. ^ precedents 

•‘ A^ear and able te.st of actual practice. w' 

'^^™-" a?fs/pRACT 1CE and MAGISTERIAL LAW.- 1 ■* 

’^''‘‘l.'jTsace of ‘’»’J’““ ’Virfe>‘Insurnneo.” 

. . ir/; .rpt iu «erl-. iu ^mr re,/ u»d a^rr Mud.uy. . 
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MARRIED V/OMEN’S PROPERTY.— Lush’s Married Women’s 
Rights and Liabilities in relation to Contracts, Torts, and 
Trusts. By Montaquk Bush, Esq., Barrister-at-Law, Author of 
“ Tho Law of Ilusbuitd and 'Wife.” Royal 12mo. 1887. bs. 

MASTER AND SERVANT. — -Macdonell's Law of Master and 
Servant. Secoud Edition. By Sir JoitN Maceonell, LL.D., C.B,, 
a Ma.stcT of the Supreme Court, and Edwaud A. ^Mitchell Ixnes, 
Esq., Barrister- at -Law, {In preparation.) 

MEDICAL PARTNERSHIPS. — Barnard and Stocker’s Medical 
Partnersh ips, Transfers, and Assistantships.— By William 
Baunald, E.'-q., Ban’ister-at-Law, and O. Beetbam Stockee, Esq., 
lilanagiug Director of the Scholastic, Clerical and Medical Associa- 
tion (Linkite<l). Demy 8vo, 1S95. 10.«, Gd, 

MERCANTILE LAW.— Smith's Compendium of Mercantile Law. 
— Tenth Edition. By .Tohn MacdonelI/, Esq., C.B., a Master of 
the Supreme Court of Judicature, assisted by Geo. Humtiieets, Esq., 
Barrister- at-Law. 2 vols. Royal 8vo. 1890. 21, 2s. 

“ Of the cre.'itest value to the mercantile lawi'er .” — Lma Times. 

“ One of the most scientific treatises extant on mercantile law.” — Sol. Jl. 

Tudor’s Selection of Leading Cases on Mercantile and Maritime 
Law. — With Notes. By O. D. Tueoe, Esq., Barrister- at -Law. 
Third Edition. Royal 8yo, 1884. 21. 2s. 


Wilson’s Mercantile Handbook of the Liabilities of Merchant, 
Shipowner, and Underwriter on Shipments by General Ves- 
sels. — By A. Wilson, Solicitor and Notary. Royal 12ino. 1883. Gs. 


MERCHANDISE MARKS ACT. — Payn's Merchandise Marks 
Act, 1887. — ByH. Payn, Bann.ster-at-Law. Royall2mo, 1888. Zs.Sd. 

“ A safe (piide to all who are interested in the Act.” — Laip Times. 

M ET RO PC Lt S B U I LD I N G ACTS. — Craies' London Building Act, 
1894; with Introduction, Notes, and I ndex, and a Table showing 
how the Former Enactments relating to Buildings have been dealt 
with. — By W. F. CBAiEa, Esq., Barrister-at*Law. Royal 8 vo. 1894. 5s. 

MINES AND MINING.— Cockburn.-nV^ “Coal,” 

MORALS AND LEGISLATION. — Bentham’s Introduction to the 
Principles of Morals and Legislation. — By Jeremy Bentham, 
M.A., Bencher of Lincoln’s Inn. Crown 8vo. 1879. 6^. 6d. 

MORTGAGE. — Beddoes' Concise Treatise on the Law of Mort- 
gage. — By W. F. Beddoes, Esq,, Barrister- at -Law. 8vo. 1893. IOjt. 

” "We commend the work as a reliable and useful little manual.”— Zaw 
Sluflf'tits* Jourrtol. 

“We can cordially recommend this work to a practitioner who likes to have 
small compact hooks at hand on all subjects .” — Law .Xotes. 

Coote's Treatise on the Law of Mortgages. — By the late Richaed 
Holmes Coote, Esq., Barrister- at-Law. Seventh Edition. By 
Sydney Edward Williams, Esq,, Barrister-at-Law, Author of 
“The Law relating to Legal Representatives,” “Tlie Law of 
Account,” ifcc. 2 vols. Royal 8vo. 1904. 3f. 3^. 

“ Tlie work is very complete, and as a .standard book is one to which the 
lawyer may turn for uiinost .iny point he needs in connection with its subject.”— 
Laiv StuiLnts' Journal, June, 

“ Evciw conveyancer will feel happier from the possession of this fine work on 

tlmt all-iuiportaiit bianeli of his work — the Law of ^loi-f pages It is 

csKcntially a practitioner’s book, and we pronounce it * one of the best.’ ” — Law 
Awtr.s, June, ltJ04. 

MOTOR CARS. — Bonner and Farrant's Law of Motor Cars, 
Hackney and other Carriages. — An Epitome of the Law, Statutes, 
and Regulations. Second Edition. By G. A. Bonnee and H. G. 
Farrant, Esqrs., Barristers- at -Law. Demy 8vo, 1904. 

{h'earlv readu.) 

MUNICIPAL CORPORATIONS.— Bazalgette and Humphreys.— 
Vide “ Local and Municipal Government.” 

*,* All standard Law Works are kept in Stocky in law calf and other bindings. 
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N AVY—Manual crhni.mi’Lal o “the 

DiscipunS Act 

Forms —By J. E. E. bTKi-ixi- NS. Lsci., l>cUii>Ui > , p 

ioims. ) Piivuiaster, Royal lSa\y, ana x . 

siTxn, stall ray.nu.tcr, Royal Navy. Dciny Svo. 

'-well .Tittcn, exceiicuiiy 

N EGLlGEf?CE.-VmillVs Treatise on jhe^Law ^ 03 f^Neghgence. 

Second K^lition. ^ Evidence on the 

NISI PRi US.-Roscoes Digest ^ the Ry Macaica 

Trial of Actions at Nit^iPrius. ^ ^ Demy Svo. 1900. 2/. 25. 

POWKLI., E^q- , lua ‘clok-ly" packed storelmuse of information on 

** Contiuue^ to be a \a?sL ana j i 

practice lit Nisi We have nothing 

‘‘ Almost invalvKible to a N i^ 1 u 

Init praise for the new cation. th« Office and PraCtlC© of © 

NOTARY.-Brooke’s Treatise on the ^ 

Notary of England —\V ith a ^ ,t.Law. Demy Svo. 

Fdition. By JAMKsCiiANSTOUN, E^q., Ji.unster 

1901. . ,, „r„^t;ral one and contains a very complete 

“The book is an eminently is to be com^ratulated upon the 

collection «f notarial l*Teced,nits. Ih^ 

e^lVition of u very t^ Great Britain and 

OATHS.— Stringer s Oaths ana A ^ Cases, and Forms, with 

1 reland ; being a Jf Commissioners for Oaths, 

^Trnuslatod. Royal 8vo .. or Ottoman Civil 

-xSi^lVelRdo W. i.- oUsav. LL-D- 1^.1;; 

Biirrister-at-Law. p,rJ 5 h'’councils.— Tlio Law relating 

parish law. — Local Government Act, 1S94 . tilth 

to Rarish Councals, bem„ the Introdactiou, ^oteH a„,l 

rct^:£as'’l‘ndt"‘“^oSd LaUio...^^ By C.oaoK llinirua.ve. Ls,.. 

Barrister-at-Law. Rt^a Law rehUing to the 

Steer’s Pansh Law. ® of Parishes and the Rehet ot the 

Civil and Ecclesiastical Go ^ ^ MACNA:x.\mA, Esq., Assistant 

Poor. Sixth %„i.t *Kc-istrar of the Court constituted 

Muster of the Supreme C , 

under the and to parochial oillcei^.-^ 

“Of great seiwice both to mattcrii connected ivith the parish, 

t„t;'ci,TaarefAt|4al.”T/--i^^^^^^^ the Law of Partnership. 
PARTN ERSH I P — ® 9 nifcudix of Forms. By Sir FaKar^oK 

Seventh Edition. M ith an ' }?„• Author of “Rrinciplea ot Con- 

POLLOCK. Bart., Barrmter-ut-L..n. 3^,^ ^33,, ,0,. 

tract,” ” Tlie Law of lorts, ^^y highest praise. 

* * Of tliD €?itCCnt lOT\ ot ^bt.^ > * / nijy ft ^ • 

The laninmge is simple. complete in execution.’’ — Snt. 

“Pniiseworthy in pLigntS — The Law and Practice 

for Inventions. By ^ , „ j.,.. 

■RvT M. Stevens, Esq., VF f„r the book.”— *S’«?ici(ora’ Journal. 

®y.. We have nothing >>“; -"‘-SHt momcompleW.”-/-..' -r...... 

“ It would be dithcult to iniik Trade Marks Acts, 188d to 

Edmunds’ Patents, Des gns f Edition. By Ee^s 

EnaiuNnS, Esq., Sloct,-, in laxv calf nnd other bxndingu 

- * A a standard Laxvnorkfxnre kept xn 
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PAT ENTS — continued. 

Johnson's Patentees’ Manual. — A Treatise on the Law and 
Practice of Patents for Inventions. Sixth Edition. By Jaaces Joien- 
sox, Esq., Banister -at -Law ; and J. Hkxev Johnson, Solicitor and 
Patent A^''ent. DemySvo. 1890. 10.?. 6 

Johnson's Epitome of Patent Laws and Practice. Third Edition. 
Crown Svo. 1900. Ket^ 2.?. Qd. 

Morris's Patents Conveyancing. — Being a Collection of Precedents 
in Conveyancing in relation to Letters Patent for Inventions. 
With Dissertations and Coinous Notes on the Law and Practice. By 
Kobeet jMoeihs, Esq,, Barrister -at- Law^ Royal Svo. 1887. 11. 5s. 

Thompson's Handbook of Patent Law of all Countries. — By 
War. P. Thompson. Twelfth Edition, 12mo. 1902. 2s. 6d. 

Thompson’s Handbook of British Patent Law. Eleventh Edition. 
r2mo. 1899. ^'^et, 6d. 

PAWN BROKING. — Attenborough's Law of Pawnbroking, with 
the Pawnbrokers Act, 1872, and the Factors Act, 1889, and 
Notes thereon. By Chaeles L. AnENBoriouaH, Esq., Barrister- 
at-Law. Post Svo. 1897. A^et, 3^. 

PLEADING, — Bullen and Leake’s Precedents of Pleadings, with 
Notes and Rules relating to Plcatling. Eifth Edition. Revised and 
Adapted to the Present Practice in the Queen’s Bench DiWsion of 
tlie High Court of Justice. By Thomas J. Bullen, Esq., Barrister- 
at-Law, Cyril Dodd, Esq., K.C., and C. W. Cliffoeb, Esq., Bar- 
rister-at-Law. Deiuy Svo. 1897. 1/. 18 j. 

“ llie stauclard work on modem pleading .” — Lmv Jonmnt. 

“ A veiy liii'tje iimuber oi' precedeut-s are collected toj'ether, and the notes are 
full end clear .’* — Low Tiinrs. 

■“The Editors have in every way preseired the hi|?h stand.ard of the work, 
and brought it down to date etlcctively and conscientiously.” — /.fuc Jfagazine. 

Odgers' Principles of Procedure, Pleading and Practice in Civil 
Actions in the High Court of Justice. — Fifth Edition. By W. 
Blvpie Odgees, LL.D., K.C., Recorder of PUnuouth, Author of “A 
Digestof the Law of Libel and Slander.” Demy Svo. 1903. 12?. 6d, 

“ The student or practitioner who desii'cs instruction and practical RTiidance 
in our modern system of pleading cannot do better than possess himself of 
Mr. Odgers* book .** — Law Journal. 

‘‘ Includes .a c.areful outline of the procedure in an ordinary action at law. 
Tills sketch will be of the utmost value to students, and ought to win the ap- 
proval al.so of examiniiiEr bodies, as it is remarkably free from any adaptability to 
the pui-]ioses of the mere cruminer.” — LiUralure. 

“An invaluable hook.*’ — (^aw Notes. 

“Terse, cleiu* and pointed .” — Law Quarterly Heview. 

POISONS.— Reports of Trials for Murder by Poisoning. — With 
Chemical Introductions and Notes. By G. Latham Browne, Esq., 
Barrister- at -Law, andC. G. Stewaet, Senior Assistant in the Labo- 
ratory of St. Thomas’s Hospital, &c. Demy Svo. 1883. 12?. 5d 

POLICI ES. — Farrer. — Vide ” Vendors and Purchasers.” 

POWERS, — Farwell on Powers. — A Concise Treatise on Powers. 
Second Edition. By George Farwell, Esq., Q.C. {now a Justice 
of the Higli Court), assisted by W. R. Sheldon, Esq., Barrister- 
at-Law. Royal Svo. 1893. I/, 5s. 

PRI NCI PAL AND AG ENT. — Wright’s Law of Principal and Agent, 
By E. Blackwood Wright, Esq., Banister-at-Law. Second Edition. 
Demy Svo. 1901. 18^. 

“Clearly arranged and clearly written ,” — Law Times. 

“5Iay -with conlidence be recommended to all legal practitioners as an accu- 
rate and handy text book on the subjects comprised in it,” — Solicitors* Journal. 

“An excellent book .” — Law Quarterly Ileuieto. 

PRIVY COUNCIL LAW, — Wheeler’s Privy Council Law: A Synop- 
sis of all the Appeals decided by the Judicial Committee (including 
Indian Appeals) from 1876 to 1891. Together with a precis of the 
Cases from the Supreme Court of Canada. By George Wheeler, 
Esq., Barrister-at-Law, and of the Judicial Department of the Privy 
Council. Royal Svo. 1893. 1/. 11s. 6rf. 

*** JtJI standard Laiv Works are kept in Stock, taw calf and other hindings^ 
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H. O.U!:i.ET, of tl.o I’lobute Keg-Iistry. ^ 1 ^. 10 ,. 

•> Bro^-Tie on Trobate.”) Bcmy hvo._ 18J-. 

'^■"R°are^lX'^6^urneoV.;etaw^^^^^^ 

Strahan’s General View of the Bun-ia- 

By J. A. Stkauan, as^i^ted by j. bi^cLAin , i y>s, (Sd. 

tors- at- Law. Loiuy 8 vo. 190 • „p,ieral view of the law of property 

•‘ Tho student will not J {" Journal 

than that which is the chvss-roum.”— /.« w 

DiiRl 1C MEETI NGS.— Chambers' Handbook j>. ■ 

^ Ing? -Second Edition. By OeonoB E. GnAsa.B.n., f 

QUA^t-^^lR rraetice..nnd 

o?'^br^Qna|er Se.^ns m -Tud^.,^‘.f 

Civil, and Appellate. -rrittcrs-at-Law. Ue.ny 8vo. 

and V. GKiU.vM Jtimvini), E«ii.'., Baiii-tcts 

n>o»t u.eful ana.oe.apreUoa,lvo .-ul.lc to Quarter Sesdona rn.c,ice.”- 

Law Jouriini, Jidy * 2 , i- Railwav Rates and the Carriage 

RAILWAY RATES.-Darhng^on^ ^dway Esq., 

of Merchandise by Railway. By 1 , 5 ,. 

Barrister-at-Law. Eeniy ^ of Railway Corn- 

RAILWAYS.-Browne and Theobald Orders i-eUting to 

panies. — Being a 9“^',® * i ts,.:.,,;,. ,.,,d Ireland, wifn Notes of all 

Lilivay Compoto« m B| ioition. By .T. H. BAnFOtm 

tho Cases decided "• t*> and FiiAjtK BsiFoou 

Buows-E, Esq., one ot s^-ul 1899. if- 2t- 

indUpeasablo.”— /.UK’ ''''mu'L . Tubo Railways. — By Mavtuics 

Powell’s Relatimi of Propel y^ iemy Svo. I’JOS. AV/U.b<f. 

roi.viii. 1 ., ^'‘1’’ Castle’s Law and Practice of Rating.— 

rates AND .FtA.lNG_-Casdes^^^^ „f II 

MaTesty’^ Compel, d. Itoyal 3vo, 1903. 

A sLe niKl safe 'I l^'^/rned the ^roodwill of the rrofession on 

account of ius ‘nicest of the Statutory Law relating to 

Hamilton and Po''f "f CoMieries^Eor the use ot 
the Management and Rat g in..,,,ectors. By II. B. llAt/s 
Colliery Owners, ^ Bsurs., Barristers-at-Law. 

IlAMitoOit and Ueqcuaiit A. FoEuta, Lsqis , 

J^einy 8vo- 





Statutes, \7 1 ovn 190‘^ 

rn S‘i.a“^l-cn unmea..c. and 

.‘^1,0 hillSurs of tbe ^d'to»* .’ind ^ pJofession on the rroduction ol 

M,o TTerEt are in Siorl; in inn- cnlfr,n^ol!.riMin,.. 
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REAL PROPERTY — contimied. 

De Villier’s History of the Legislation concerning Real and 
Personal Property In England during the Reign of Queen 
Victoria. — Crown 8vo. 15>0l. 3«- 6f/. 

Digby's History of the Law of Real Property. Fifth Edition. 
Demy 8vo. 1807- 6(f. 

Lightwood's Treatise on Possession of Land : with a chapter on 
the Eeal Property Limitation A(;ts, 1833 and 1874. — By John M. 
Liohtwood, Esq., Barrister- at-Law, Demy 8vo. 1894. 155. 

Maclaurin’s Nature and Evidence of Title to Realty, A His- 
torical Sketch. By Picuakd C. ilACLAintiN, Esq., of Lincoln’s Inn. 
Demy Svo. 1901. lOs. Qd. 

Shelford’s Real Property Statutes. — “ Car.son.” 

Smith's Real and Personal Property. — A Compendinra of the Law 
of Keal and Personal Property, primarily connected with Con- 
veyancing. Designed as a Second Book for Students, and as a 
Diciest of the most useful lennung for Practitioners. Sixth Edition. 
By the Authoh and J. Teustram, LL.M., Barrister- at-Law, 2 vols. 
Demy Svo. 1884. 2/. 25. 

“ A book which be (the atiidentl may read over and over ag'ain with profit and 

pleasure/ Times^ 

** 'Will be found of very great sserriceto the practitioner/^ — Solicitors* Journal. 

** A really useful and valuable work on our system of Conveyancing *” — Law 
Stuflenls* Jcfurn^fL 

Strahan. — T'lV/t; “ Property.” 

R EG I ST RAT ION.' — Rogers. — Vid€ ” Elections.” 

Fox and Smith’s Registration Cases. (188G — 1895). Royal Svo. 

Calfy ne(f 21. lO.?. 

Smith's (C. Lacey) Registration Cases. Part I. (1895-96). 
G.s. Gd. Part II. (ISOG), 5.?. Part III. (1897), 45. Part IV. 
(1898-9), G$. Part V. (1899-1900), 4.5. Part VI, (1900-1901), 45. Gd. 
Part VII. (1902), 4.'. Part VIII. (1903), 45. 

REQUISITIONS ON TITLE. — Dickins. — I'icfe Conveyancing.” 

REVERSIONS. — Farrer. — Vtdtr “ Vendors and Purchasers.” 

RIVERS POLLUTION.— Haworth’s Rivers Pollution.— The Statute 
Law relating to Rivers Pollution, containing the Rivers Pollution 
Prevention Acts, 187G and 1893, together with the Special Acts in 
force in the Wc.'-t Riding of York.shire and the County of Lancaster. 
By CuAELF-S Joseph Hawoetii, Solicitor, B.A. (Cantab.), LL.B. 
(London). Ro^al 12ino. 1897. 6s. 

ROMAN LAW. — Abdy and Walker's Institutes of Justinian, Trans- 
lated, with Notes, by J. T, Addt, LL.D., and the late BETAii Wat.fkb, 
M.A., LL.D. Crown Svo. 1876. IGs, 

Abdyand Walker’s Commentaries of Gaius and Rules of Ulpian. 
W^ith a Translation and Notes, by J. T. Abdy, LL.D., late Regius 
Professor of Laws in the University of Cambridge, and the late 
Beyan "Wadkee, M.A., LL.D. New Edition by Bryan 'Wat.kkb. 
Crown Svo. 1885. IGs. 

Barham's Students' Text-Book of Roman Law. — By C. Nicolas 
Baeii AST, Esq,, Barrister- at-Law. Demy 12mo. 1903. S\~ef,2s.6d. 

“ This little work, consisting of 119 paa-es, is a collection of notes, clearly and 
sinii>ly ('.Kpo -ssed, upon the principal topics of Koman Law as they are stated in 
the Institutes of Giiius nnrl Justinian. It is neatly arranged, and forms a 
compute outline of the subject ." — Law Xottt. 

All standard Law Works art kept in Stock, in law calf and other bindings. 
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GooTwint'^xTrrTabVes.-By F»^.bxc. Goo.w^, LL-D. London. 
G^le^ne'i’'outlines of 

G:^:et:%t:x Ho™^ L.v oe 

Hrnr^nsf^^ufenro=”-^::o:^ L.. feap. 

8vo, ISSI. Titiftc from the Digest of Jus- 

Holland and Shadwell s Select Titles fr S 

tinian.— Demy 8vo. iSsl. ICPR, de Jure Belli 

M^rOigest of 0 ustinian.-T..anslatca. By C. If. Mo.no, A. 

Vol. I. Lex Aquilia. Translated, rvith Notes, by 

Monro's Digest IX. s?o. ISOS. 

c. H MO.I.O M A. C‘°- Translated, with Notes 

Monro s Digest XIX. 2. ^ ^ 1891. 

by C. H. • 2 pe Furtis. Translated, ^dtli Notes, by 

Monro’s Digest XLVI I. 2. De t- urx 

C. H- Moxbo, M.A. Crown b . ^ Df^rum Dominio. Trans- 

Monro’s Digest X LI . T,De Crown bvo. 1900. 55. 

latcd, with Notes, by C. H. Libri Quattuor- 

Moyle’s Imperatoris lustin.an. Institutionum LiD ^ 

Fourth Edition. , Translated into English. -Third 

Moyle’s Institutes of 

Edition. Demy 8 vo. l * -Rv Gains With a Translation 

Poste's Elements of Roman jjy Enwann BosTn, E.sci , 

and Commentai-J . It i 8 Q 0 

BiuTistcr-at-Law. J of Justinian’s Digest, con- 

Roby's 'ntroduction to th ^ oT 

taining an account ^ j aj.A. Demy 8vo, 1886. 95. 

refen-ed to therein, ^ ^ XJsufructn, wdth 

Roby’s Justinian's Digest. —Lib • • j j^qjjy. M.A. 

a hegal and Philological Commentary. i>y 

Demv 8 vo. 1884 . _ Volumo. Demy 8 vo. 1 8 s. 

“VtheTwo Parts complete m cicero and of the 

Roby's A. ivols. DemySvo. 1<J02. .^<^30.^. 

Antonines. Pj ’ i -,w Second Edition. Demy 8vo. 

Sohm’s Institutes of Roman Law.-becomi 

1901 . Titles from Justinian’s Digest.— Annotated by 

Walker's Selected Titles trom uu 

tbobitoBnyN AValkk^ M.A.,^D^^ Crowm 8 vo. 1879 . 6 .f- 

Part I. Mandati vel Conti . o ^ 1 and 4 — 7 , and 

P rt III. Do CondictiombuB. Dtge.st xn. 

Digest XIII. ^7^- 'eiual Edict of Salvius J ulianus. 

^Sirmeranf 'arotaS”h3 BnvL Womotn. M.A.. LL.D. Crown 
8vo. 1877. r 2 r:.ii; «t Pacib. wdtb the Note.s of Bar- 

. . t*. - ■ 
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RULING CASES, — Campbell’s Ruling Cases. — Arranged, An- 
notated, and Edited by Robeet CA:NrPBELL, of Lincoln’s Inn, Esq., 
Barrister- at- Law, Advocate of the Scotch Bar, assisted by other 
Members of the Bar. With American Notes by Ievtnq Beowne, 
formerly Editor of the American Reports, and the ITon. Leonaed A. 
Jones, A.B., LL.B. (Harv.). Royal 8vo. 1894-1902. Saif vellum, 
gilt top. Complete in XXVI. Volumes. Price for the set, net, 25/. 

T1 le Volumes sold separately, net, each II. 5s. 


I. — Abandonment — Action. 

II. — Action — Amendment, 

III. — Ancient Light — Banker. 

IV. “ Bankruptcy — Bill of Lading. 

V. — Bill of Sale — Conflict of Laws. 

VI. — Contract, 

VII. — Conversion — Counsel. 

VIII. — Criminal Law — Deed. 

IX. — Defamation — Dramatic and 

Musical Copyright. 

X. — Easement — Estate. 

XI. — Estoppel — Execution. 

Xlf. — Executor — Indemnity. 

XIII. — Infant — Insurance. 


XIV. — Insurance— Interpretation. 

I XV. — Judge — Landlord and Tenant, 

XVI. — Larceny — Mandate. 

XVII. — Manorial Right — Mistake. 
XVlil. — Mortgage — Negligeqce. 

XIX. — Negligence — Partnership. 

XX. — Patent. 

XXI. — Payment — Purchase for Value 

without Notice. 

XXII. — Quo Warranto — Release. 
XXIII.— Relief— Sea, 

XXIV. — Search Warrant — Telegraph. 

XXV. — Tenant— Wills. 

! XXVJ. — Table of Cases ; Index, 


THIS SERIES PRESENTS— 

The best English Decisions (in full), 

From the earlier Reports to the present time, 
Grouped under topics alphabetically arranged. 


UNDER EACH TOPIC IS GIVEN— 

A “ Rule ” of law deduced from the cases ; 
The early or “ leading ” case (in full) ; 
English notes abstracting collateral cases ; 
American notes. 


THE OBJECT OF THE SERIES IS— 

To state legal principles clearly, 

Through cases of accepted authority, 

With sufficient annotation 

To aid the application of these principles 
to any given state of facts. 

Exteacts feom Peess Notices. 

“ A Cyclopa? Jia of law . . . . most ably executed, learned, accurate, clear 
concise ; but perhaps its chief merit is that it impresses on us what the practising 
English la^^-yer is too apt to forget— that English law really is a body of prin- 
ciples." — Sritxsh Iievi*^e. 

“ One of the most ambitious, and oiight to be, when it is complete, one of the 
most generally useful legal works which the present century bna produced.”— 
Literature, 

" A perfect storehouse of the principles established and illtistrated bv onr 
case law and that of the United States.” — Law Times. 

“The general scheme apperirs to be excellent, and its exeention reflects the 
greatest credit on everybody concerned. It may, indeed, be said to constitute 
for the present, the high-water mark of the science of book-making.” Sat. Bev * 

“ A work of unusual value and interest. . . . Each leafling case or £?roui> 

of cases is preceded by a statement in bold type of the rule which riiey are ouoted 
as establishing. The work is happy in conception, and tliis first volume show^i 
that it will be adequately and successfully carried out.” — Solicitors' Journal 

“ The English Ruling Cases seem generally to have been well and carefuUv 
chosen, and a great amount of work has_ been expended. . . . Great accuraev 
and care are shown in the preparation of the Notes.” — Law Quarterly Iteview ^ 

“ The Series has been maintained at a high level of excellence.” 

The Times, 

All standard Late JForJca are kept in Stock, tn late calf and other bindings 
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SALFs Blackburn on Sales. A Troatiso on the Effect of the Con- 

tract of Sale on the Le-al Rights of Troperty and ros^^ssion m 
GooL, W.iree, ai..l JIer<-.l.uuaise. By -n<l E<]at. 

ByJ. C. GllAnAiI,E3q.,Barristcr.ut-Law. Royal 8vo. 1S8 d. U. 1*. 

SALVAG E.— Kennedy's Treatise on the Law of Civil Salvage.-By 
Wiu-iamR. KENiriDir. Esq., Q.C. (novva Justice of thoHigb Court). 

Roj^nl 8 VO- 1891. 

Nohio-, foi-n.erly Uudcr-Slieriff of Newcastlc-ou- 1 JTO. Koj al 8i^o. 
thinu V,at .Ids ;,ooU "la 

wCSle'o J prcat advantage from hadng tl.u. 

volume to practical imrcitaneo. and thU edition will be 

m„;-d^'.fnal!Kt iL'"uru"o‘ J? ’ ml ac„luura.--/..nv .taaraaf. 

SH I PPl NG. — Carver. — Thfc “ Carriers. 

I r^* at* rtf relatinsr to Shippiag^, Admiralty, 

, Marsdens Digest of Case & 1897. — Bv Rkgin.vli> 

and Insurance Law, down of .. Tire Law of 

G. M,uisdf.m, Esq. Barristcr-at-Lau. Authoi ot 

Collisions at Sea.” Royal Svo. 1899. 

. i e u:.^rv:,-.rr Ant 1894. — 'U'ith Introduction, 
Pulling’s Merchant ^ Earrister-at- 

Notes, and Index. By j. uiaaL* , ^ j 

Law. Royal Svo. 1894. * oi • • a f 1R04 

v\'jr'c®OT?''^w’tTlnfro.li^Hon?Notey,^&es 

Te“;^'-;c;f;;s 

f Je%.ejr ^ f 

Tabic of Sections the Eon Index.— By Robeut 


o A full, complete and acto^^wor^^^^ Wx^dedie directed to 

eluddltion^rtheUlt and oo-.aplicated Act.’-Xai. 

SLANDER.-OdKers.-TOa “ Libel and Slander.” 

'.^1 itvAj ri^Iatinff to Solicitors ot the 

SOLICITORS.— Cordery s Law relat e . ^ „£ statutes 

Supreme Court of „„^lVotc8 on Appoint- 

and Rules, tho Colonial Attor . Adniissioii to tlie Colonies, 

ments open to Sol.citor.s, “lal the Rigl-t m Ann By 

to which is added “« VV ,rw IXnw ^g.jg ,, j,. 

A. CouDEKV, Esq., I „^(,|„ting to solicitors.”— iowj^ournal. 

n,o leading »a‘hon y on the Iu« riinU^^^ 

“ A comptete comiJcndiJi respect ” — (^tunrUrl^ JUvt/^w. 

“Thoroufrlily up to date in e^eo respecL. v , -r:-. 

SPECI FIC Rightllon^Slr^ED ward Fry. 

KrE^iiitoi.^ ^B;‘ w^ p- i-hXh-sr Esq.. K.C. Royal 8VO. 

leading «'dhority on its ^^bjoct^^ edition, that 

no pains have been ,:,,l!‘ivhich have el^ ^^ince the issue of tho 

•""oMr Rawlins has acmtled himself of his respoasiWo task with signal 
a . <■» fa«ra//«»defArr».ad.«ys. 
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STAMP LAWS— Highmore’s Stamp Laws. — Being tlie Stamp Acts 
of 1891 : Avith the Acts amentling and extending the same, in- 
cludinir the I'inanrc Act, 1902 , together T*.ith other Acts imposing 
or relating to Stamp Duties, and Notes of Decided Cases ; also an 
Introduction, and an Appendix containing Tables showing the com- 
parison Avith the antecedent Law. Second Ldition. Fy N ATif ak IKI* 
JosErn llioiiiiOP.H, Assistant-Solicitor of tlie Inland Bovenue. Demy 
8 VO, 1902 . . 10 .?. Gd, 

“ The r*‘Cotrmi:e(l work on the siihioct.”— ... 

“Air. Ill 'hnioreha.s incovroiated iti the new edition of this work the lef.n station 
of the last three vears. fo far as it alfG' ts the Stamp Laws, ine.ludirp the l-'iiiance 
Act, 190'J. ] !e has revised tlic text, added tlie new authorities. nn<l ineicn.^^ed the 

notes u]^rin (It-partniental tiniotice, a snltject which he i.s ]x'culiorly rjualifled 
to discuss. Tins edition, liketiie furiaor (nie. will be found of tlic iiieuttat use by 
solicitors, ofiicirs of eompanie.s, and men of busine.ss.”— /.ew Journal. 

A vorv ( omprcl'JC'nsivc yfilunic* r6c|i.nrpTiH^jit. * * * Tho 

various note.s to the sections of the several Acts incorT onited in the volume arc 
fully and aecumtelv set our. the points of the decided ca^es clearly expressed, 
jtnd’ the effect and* obi ret ‘‘‘f the enact men t indicated ; and what must be ot 
e.spcciul value to the piactitiraicr. the iJiactice at Somerset Hou.se with regard 
to all niatters comiiiG' before that in'^titutifm is stated.”— ./ust ice the Veace. 

Highmore’s ‘Stamp Laws’ leavc-s nothing undone,” — The 6’ici/ian. 


STATUTES, and riVf^ “ Acts of Parliament.” 

Chitty’s Statutes.— The Statutes of Practical ITility, from the 
earliest tunes to 1894, wit’n Supplemental Volume to H'Ol inclusive. 
Arranged in Alpliabetical and Chronological Order; with Notes and 
Indexes. Fifth Edition. By J. M. Lfxy, Esq., Barrister-at-Law. 
Boyal 8vo. Complete with Index. /« 14 1 olnmes. 1894—1902. 15C 15.?. 
The Supplementary Volume, 1895 to 7901 . GonsoUdated 
AA-itli Index. By J. M. Lely, Esq. May he had separately. 

21. 2s. 


“To those who already possess ‘Cbitty’s Statutes* this new volume is 

indispcDMble-’^ — L^nv Xotds, 

The Annual Su pplements. Separately: — 1895,5?. 1896,10?. 
1897, 5?. 189S. 7?. Gd. 1899, 7.v. Gd. 1900, 7?. Gd. 1901, 7?. Gd. 
1902, Is. Gd. 1903. 7-?. Gd. 1904. {Xeetrlt/ ready.) 

“It is a book which no public library should be without.” — 
Spectator. 

“A work of permanent value to the practising lawyer.” — Solicitors^ 


Journal. 

“The profession will feel grateful both to the editor and the 
publishers of a work which will he found of the highest value.” — 
Jaw Jonrnal. 

“ A legal work of the very highest importance, . . . Few besides 
lawyers will, we suspect, realise the amount of work which such an 
undertakieg involves to the editor, who appears to have spared no 
pains to give a clear, orderly, and methodical character to the com- 
pilation.*' — I)a\lif Xews. 

“This collection has fulfilled a purpose of usefulness only to be 
understood by those who are acquainted with the amazing com- 
plexity of English statute law, with its bewildering incoherence 
and painful heterogeneity.” — Fall Mall Gazette. 

“ Indispensable in the library of every lawyer .” — Satnrday Feriew. 

“To all concerned with the laws of England, Chitty’s Statutes of 
Practical Utility are of essential importance, whilst to the practising 
lawyer they are an absolute necessity.” — Late Times. 

“It is apparently the belief of somo popular novelists that 
lawyers in their difficulties still uniformly consult daily Coke upon 
Littleton and Blackstone. Those who know better are aware that 
the lawyer’s Bible is the ‘ Statutes of Practical Utility ’ — that they 
are his working tools, even more than accredited text-books or 
‘authorised reports.’ More than one judge has been heard to say 
that with the ‘ Statutes of Practical Utility* at his elbow on the 
bench he was apprehensive of no difficulties which might arise.” — 
The Times. 
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STATUTE law.— W ilberforce Statutes, b/e. 

svWch govern Court. 1831. 18.. 

W 11 .BEBFOIICE, a xU.istor i Xi-Rattse on 

STOCK ’\Val?er S. Sciiwabe mul 

^ ^rclss'irn' 

SUCCESSION.-Holdsworth ,0. O.! 

Testamentary and Intestate. iJem> Practice of Sum- 

SUMMARY CONVICTIONS.— Pa jurisdiction Acts, 

mary Convictions Preliminary and Subse- 

184S— 1884; "?cludm^ Pi oceecl^^^^ Convicting 

quent to Convictions, imd tl Sum mary J urisdic- 

Magistrates <- !_Scveiit1i Kdit.ion. By . H. 

tion Rules. ^8^6 and ^ ,302. H. 4. 

Macnamaua, Esq.. Bairit^tci ” & “EimclTax.” 

TAXPAYERS’ GUlDES.-m.‘‘Houso I— 

theatres and MUSIC ^t,-acts and Precedents of 

and Music ^^fuT J-P. Witli Hiatoricjil lutroduc- 

Contracts. — ‘ T’vTfs eWh's Bavrieiterd-at-Law. 8vo. 
tion. By Ja:ai-:b WiixiAi.id, J...siiis., 

, . rrv«^sat “ Invostigatiou of Title. 

title.— J ackson and Gos . Lmv of Torts ; or 

torts. — A ddison on Soveatb. Edition. By Houacs 

Wrongs and their Tuner Temple, Metropolit.in Mugw- 

c-nru E.sq., Beneher ot tdio inne ,,.,_^uter-at-Law. Royal 8vo. 
n^^^?:.nd A. P. PnnoHVAi, Kr.ni'. Esd-. Barrator at 

isos! ,. , „u t,,„ „hioh are likely to be cited in 

pra;\f« ir»tSM£ut;|3vd,;;-,^^ WsMy ao^ptabie to 

Bairs^Lead-mg^ase^s^on the 

. f Torts.-By Mr.i.vu.i.E M. Bioni.ow, Ph.B- 

Bigelow’s Law o Deinv Svo. 1903. , , T ' 

fiarvard. Second Edition. _ - ^ ^ Innes, lately ono 

Junes’ P':-ncip>-s ?lutos. Author of A Digi^t^ot 

?L‘Law“of'’ELe.nent.s_” of the English Law of 

‘ ^ stand he.W/,,i-1ur«?Jre“ei? ^ 

o« «be va.Ux from be^ing 

the leadin'? ‘'”>oUo' khi luime vefiuuo.s nu book .... «es a 

A wi>rk beannS Ml- ; .a.: . „i.i.a tlumirbtt ul. nn<i ’'.Ri'* , *v,.. v.f:nr.iT>le3 

could bearlib’ 
yery Hucces-siul 

!!brnl.SV£";-“;^y“ .:„ et/ier *imfi»y.. 

ah standard Law M orks are Kep 
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TORTS — continued. 

Radcliffe and Wliles’ Cases Illustrating the Principles of the 
Law of Torts.— By Francis R. Y. Radcliffe, Esq., K.C., and 
J. C. Miles, E.-q., Barrister' at- Law. Demy Svo. 1904. Net, V2s. Gd. 

TRADE MARKS.— Sebastian on the Law of Trade Marks and 
their Registration, and matters connected therewith, including a 
chapter on Goodwill j the Tatents, Designs and Trade Marks Acts, 
1883-8, and the Trade Marks Rules and Instructions thereunjier ; 
with Fomn.s and Precedents; the Merchandize Marks Acts, 188 (-94, 
and other Statutory Enactments; the United States Statutes, 1870-82, 
and the Rules and Forms thereunder ; and the Treaty with the United 
States, 1877. By Lewis Botd Sebastiajt, E.'^q., Barrister- at- Law, 
Fourth Edition. By the Author and Harry Baird IIziCMXNO, Esq., 
BaiTister-at-Law. Royal 8vo. 1899. U. lOa. 

“ Stands alone as an authority upon the law of trade-marks and their re^- 

tration /' — Law JournaL 

** It is rarely we come across a lawbook which embodies the resmlts of years 
of careful invest iirjition and practical experience in a branch of^ law* or that 
can be nnhesitatinsrly appealed ti> as a standard authority • This is what can be 
said of Sir* Seba^stian^s book/^ — Solicitors* JournaK 

Sebastian’s Digest of Cases of Trade Mark, Trade Name, 
T rade Secret, Goodwill, &,c., decided in the Courts of the United 
Kingdom, India, the Colonics, and the United States of xYmerica. 
By Lewis Boyd Sebastlan, Esq., Banister-at-Law. Svo. 1879. 1^. 

“’SVill be of very great value to all practitioners who have to advise on matters 
connected with ti-ade marks.” — Solicitors* Joumnt. 

TRAMWAYS. — Robertson's Law of Tramways and Light Rail- 
ways in Great Britain (3rd Edition of Sutton’s Tramway Acts 
of the United Kingdom ”) : comprising the Statutes relating to Tram- 
ways and Light Railways iu England and Scotland, with full 
Notes ; the Tramways and Light Railtvays Rules ; the Regulations, 
By-Laws and ^Memoranda issued by the Board of Trade ; the 
Standing Orders of Parliament ; the General Orders under the 
private Legislation Procedure (Scotland) Act, 1899 ; and Disser- 
tations on Locus Standi and Rating. By George S. Robertson, 
M.A., Esq., Barrister-at-Law’. Royal Svo. 1903. If. 5«. 

” A very complete work. . . . Tlie main Acts are annotated with care, and, 
.'=0 far as we can judge, with accuracy. . . . The book is well indexed.” — 

Solicitors* Journal, 

TRANSVAAL, — ^Tho Statute Law of the Transvaal. Translated. 
Royal Svo. 1901. 2/. 2s. 

Transvaal Proclamations, 1900 — 1902. Revised. 1904. Svo. 25a. 

TRUSTS AND TRUSTEES.— Ellis’ Trustee Acts, including a 
Guide for Trustees to Investments. By Arthur Lee Et.t.th ^ Esq., 
Barrister- at-Law. Sixth Edition. By L. W. Byene, Esq., Barristor- 
at-Law. Roy. 12mo. 1903. 65. 

Godefroi's Law Relating to Trusts and Trustees. — SecondEdit. 
By BLeitry Godefroi, of Lincoln’s Inn, Esq., Barrister-at-Law. 
Royal Svo. 1891. If. I2s. 

VENDORS AND PURCHASERS. — Dart’s Vendors and Pur- 
chasers, — A Treatise on the Law and Practice relating to Vendors 
and Purchasers of Real Estate, By the late J. Henry Dart, Esq. 
Seventh Edition. By Benj^amin L, Cherry, one of the Editors of 
“ Prideaux’s Precedents in Conveyancing,” G. E. Tyrrell, Arthur 
Dickson and Isaac Marshall, Esqrs,, Barristers- at-Law. 2 vols. 
Royal Svo. {Nearly ready.) 

*** -ei-ll standard Law Works are kept in Stock, iw law calf and other bindings. 
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VENDORS AND PURCHASERS — con tin 

Farrer’s Precedents of Conditions of Sale of Real Estate, Re- 
versions, Policies, &c.; with exliau^tive Footnotes Iiitroductory 
Chapters, ami Appeiuliccs. — By Frkdciuck Edward I ariier, E^q., 

Barrister- at -Law. Roval Svo. 1902 . 

Atr Farrer has writ tea a rare tliinq-— a now book which will be ot real 
in a (invoyancor’s libmvy. - • • Wo venture to predict that this book will bo 

workTwhile clenientary to bo of cxb-eme use to students and 

voiiiar T«-ictitionei^, will also be verv servi- -Mble to the more oxpenericed. Ihe 
iiotes^ire essentially practical and are h.r^^ely denyed ^ 

and the forms are adapted to recent decisions. Mi - 1 ' ai lei s Vf . "nii 

vein, and deserves— uud will no doubt secure— the support ot the piote-s»<ou. 

l^aiv 


Turner’s Dutiesof Solicitor to Client as f vcon 

Mortgages of Land.— Second Edition. By W. L. IIacon, L^q., 
Barrister-at-Law. Demy Svo. 1S93. lOi. bif. 

Webster’s Law Relating to Particulars and Conditions of Sa\Q 
on a Sale of Land.— With Appendix of Forms. Second Edition. 
ByW. F, Wedsthr, Esq., Barrister-at-Law. Roy, Svo. lb Jo. 1/. os. 

Webster’s Conditions of Sale under the Land Transfer Acts. 
Being a Supplement to above. Royal Svo. 1S9J. 

\AiAo PiPm ARATION OF. — Owen's Declaration of War.— A 
Survey of the Bosition of Belligerents and Neutrals, relative 

considerations of Shipping and Murine Insmaneo during ^yrr By 
DonoLAS Owen, Esq., Barrister-at-Law. Loiny Svo. lhS9. H. 1». 

Owen’s Maritime Warfare and Merchant Shipping.— A Summary 
of efe Khjl' ts o1 Capture at Soa By l)oaoi.t3 Owen, Esq., Bar- 


r'i'ster-at'-'Law. Demy Svo. 1S9S. -Vy, 

\A/ATFR Bartley’s Metropolis Water Act, 1902. together widi the 
"uUrs, and Oiflers issued by .be Local G->ver.nnent Boajxl 


aiM ti e Court of Arbitration in relation ‘’-■•eto. By OotTOl.AS 
B.fiTl.EY, Esip , Barrister. at- Law, Autlior ot ■ Adulteration of b ood^^ 

Royal 12mo. 1903. 


WILLS— Theobald’s Concise Treatise on the Law of Wills.— 
^ ^EUtb Mtion. By H. S. TiiEOBAia>, Esq., one ot IBs Majesty a 


ComprilSl ?hf«gh llsf b use, and we advise aU couveraucers to get a 

riliira.al on '■every page trace, of care and sound 

ludcTnent.” — Salictlors* Journal, ono and of very great value, not 

' work ie. •" to ?vf,pecial tiare to 

only as! a work o! ?:, » -^y. it deals.”— /-«»« 5’Ot/if/U’s Journal, 

the study ot the sulMCct with wln^ nMleetion of Concise 1 


the study ot the sul».^et with Collection of Coucieo Precedenta 

Weaver’s Precedents of W ns. Second Edition. By 

of WiUs, 'With Introduction and i>otes. 

Charles AV eavkr, B.A., a. ^ . tested them, uceu- 


ChaeLES Weaver, J 5 ..tv., ' , Ya fYi- as we have tested them, ace u- 

rate 7 :ma ufc practitioner.”- 

I^CtXV 'I iTfXfS* X f ? 

WINDING UP.— Palmer’s.— (•;* “Company Law. „ 

WORKMEN’S COMPENSATION.— n* “E'nployo” Lmbihty. ^ 

r, u 4 -infl Gleo-cr’s Di"esl of Cases under the Workmen s 
Robertson and Liieggs F, ® i eT.,, pin? Xct, lO.s. 

romoensation Acts. Royal bvo. 1J02. , g. ’ 

M 1 1 1 D I p Q Murton's Law and Practice relating to 

WRECK ' in the United Kingdom, British Posses- 

.Yo''n’:td b^e^foK Nava. Courts mjo Shipping, g^sualhes^and 
‘an®l'nBoZ<,dfcm."°i^y Waatsu Muxiton, SoUe-itor to the Board M 

WRONGS.-^^dd^son, Ball, Bigelow, Pollock.— rid, “ Tort,. 
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PREPARING FOR PUBLICATION. 


Bonner and Farrant's Law of Motor Cars, Hackney and other 
Carriages. — Second Editiou, By C. A. Box>'r-ii and H. G. 
F^UiitAXT, IjSfjrs., Bairisters-at-Law. {Xearlij ready.) 

Bowen-Rowlands on Criminal Proceedings on Indictment and 
I nformation.— By K. Bowex-Rowiands, Esq., Barrister' at -Eaw. 

{S~earh/ ready ^ 

Brickdale and Sheldon’s Land Transfer Acts. — By C. Fortescde 
Bp.ickdalk, Registrar at tlie Land Registry, and "W. R. SirELDOX, 
Esqrs., Barnsters-at-Ija\r. Second Edition. {2\early ready.) 

Burge's Colonial Law: Commentaries on Colonial and Foreign 
Law generally and in their Conflict with each other and with 
the Law of England. — Anew Edition. By A. Wood Rextox, Esq., 
Puisne Judge, ^Mauritius, and G. G. PniLLiiioEE, Esq., Barxister- 
at-Law, preparation.) 

Carver's T reatise on the Law relating to the Carriage of Goods 
by Sea. — Fourtti Edition. By Thomas Gilbert Oaeveb, Esq., 
Iv.C. Ivoyal 8vo. the press.) 

Code of Commerce (Argentine Republic). — Translated. [In the press.) 

Dart’s Vendors and Purchasers. — Fevent.li Edition. By Benj.vmix L. 
CiiEUR\ . one of llie Editors of “Pridcaux’s ITecedents in Convey- 
ancing,” G. E. Tyrrixx, .VRTiruR Dickson and Isaac ^lAESnALL, 
Esqrs. , Barri.sters -a t- Law. {Xearly ready.) 

Deans Students Legal History, — Second Edition. By R. Storry 
Deans, Esq., B.'irristcr-at-Law. preparation.) 

Dicey’s Digest of the Law of England with reference to the 
Conflict of Laws.— Second Edition. By A. V. Dicey, Esq., K.C., 
B.C.L. {In preparation.) 

Digest of Cases, Overruled,^ Approved, or otherwise specially 
considered in the English Courts. — 'With extracts from the 
Judgments. By W^. A. G. Woods and J. Ritchie, Esqrs., Barri-sters- 
at-Law. the presa.) 

Dixon s Law of the Farm. — Sixth Edition. By Aubrey J. Spencer, 
E.sq,, Barrister-at-Law. {y^early ready.) 

English Reports. A complete Re-issuo of all the Decisions prior to 
18G6 in about l.)0 Volumes. Tliird Series, Chancery. J^'ow being 

issued. {I^alt prospectus on application.) (T ol. AAlV, in the press.) 

Hall’s Law relating to Children.— Second Edition. By W. Clarke 
Hall, Esq,, Earri.ster-at-Law. the press.) 

Macdonell’s Law of Master and Servant— Second Edition. By Sir 
John ]Macdonell, LL.D., C.B., a blaster of the Supreme Court, and 
Ed^tard A. Mitcrell Innes. Esq., Banister- at- Law. {In preparation.) 

Odgers on Libel and Slander, — Fourth Edition. By W. Blake 
Odgers, LL.D., one of His Majesty’s Counsel. '(//* the press.) 

.Law and Practice of Summary Convictions.— Eighth 
Edition. By W. H. jMacnaaiara and Ralph Neville, Esqrs., 
Barnsters-at-Law. the.press.) 

Prideaux’s Precedents in Conveyancing.— Nineteenth Edition. By 
John AVinTCoaiBE .and Benj.vmin Lennard Chephiy, Esqrs,, Bar- 
nsters-at-Law. 2 voLs. Royal Svo. {Ready in October.) 

Ridge’s Constitutional Law of England,— By E. Watell Ridges, 
Esq. , Bamster-at-Law. preparation.) 

Talbot’s Law and Practice of Licensing.— Second Edition. By 

\A/:ii- John Paliiot, Esq., Barrister-at-Law. (Jn the press.) 

Administrators.— Tenth Eilition. 
Ej the Right Hon. Sir Roland Vaughan Wililims, a Lord Justice 
ot Appeal, and Arthur Robert Inqpen, K.C., Esq. (In the press ) 
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Palmers Company Precedents, — For use in relation to 

Companies subject to the Companies Acts. 

Pabt I. : GEWBRAI FQRMS> Arranged as follows:— Promoters, Prospectus, Agreements, 

Under writing. Memoranda and Articles of Association, Private Companies, Employes 
Beneiits, Notices, Resolutions, Certificates, Powers of Attorney, Banking and AdvanM 
Securities, Petitic^is, Writs, Pleadings, Judgments and Ordei'S, Reconstruction, Amal- 
giLniatioiu Kj>ecial Acts. With Co]yious Notes and an A]>i)eiidix containing the Acts 
and Rules, hi^hth Kflltion. By l\ B. PALMER, Barrister^at-Law, assisted by the 
Horn C, MACNAGIITEN, K.C.] and FRANK EVANS, Barrister- at-Law, Rofjal^vo. 
1902. Price 3Ga’. cloth. 

Part 11, : wrVDrNG-TTP FORMS AND PRACTICE. Arranged as follows: — Compulsory 

^V^udmg-Up, Voliiutary Wiiiding-Up, Wnidiiig-tlp under Supervision, Arrange- 
ments and Compromises. With Copious Notes, aud an Appendix containing Acta 
and Rules. Xioth Pditioyi. By F. B. PALMER, assisted by FRANK EVANS, 
Barristers-at-Lavv. lioyal 8ro. 1904. Price 'i'ls. cloth. 

Part III.: DEBENTURES AND DEBENTTJKE STOCK. Including Debentures, Trust 

Deeds, Stock Certiticates. Resolutions, Prospectuses, Writs, Pleadings, Judgments, 
Orders, Keceiversbips. Notices, Miscellaneous. With Copious Notes^. I>i inth MdUton. 
By F. B. PALMER, Barrister-at- Law. Itoyal^vo. 1903. Pt‘ice cloth. 

Robertson’s Law of Tramways and Light Railways in 

Great Britain (3rd Edition of Sutton's “ Tramway Acts of the United Kingdom ). 
By (iEORGK STUART ROBERTSON, Barristcr-at-Law. RotjaPivo. 1903. I nee 

Hart’s Law relating to Auctioneers, House Agents and 

Valuers, and to Oomini.ssioii.— By HEBER H.\RT, LL.D., Barrister -at -Law. Second 
pdition, Ih my Hro. 1903. Price 15s. cloth. 

Innes’ Digest of the Law of Easements. — Seventh Edition, 

By L. C, INNES, lately one of the Judges of Her Majesty’s High Court of Judica- 
ture, Madras. Itoyat \2mo. 1903. Price 7«. 6<f. cloth. 

Warburton’s Selection of Leading Cases in the Criminal 

Law.— With Notes. Third Edition. By HENRY WARBURTON, Barrister-at- 
Law. (Founded on •' Shirley’s-Leading Cases.”) Demy^vo. 1903. Price Vis. Qd. ctotn. 

Shirley’s Selection of Leading Cases in the Common 

Law. — With Notes. Se venth Edition. By RICHARD WATSON, Barrister-at- Law. 
J)emy Hco. 190-1. I'ricc lO.v. cloth. 

Odgers’ Principles of Procedm’e, Pleading and Practice in 

Civil Actions in the High Court of Justice. Fifth Edit. By W. BLAKE OILERS. 
LL.D., K.C., Recorder of Plymouth, Author of ** A Digest of the Law of Libel and 
Slander.” Pemy 8r<>. 1903. Price Vis. Gd. cloth. . . - 

Weaver’s Precedents of Wills. — A Collection of Concise 

Precedents of Wills, with Introduction aud Notes. Second Edition, By CHARLES 
MDAVER, B.A., Solicitor. Petny 8<’o. 1904. Price bs. cloth. • •t 

Hands’ Hints on Advocacy. — Conduct of Cases, Civil and 

Criminal, Classes of W’itnesses aud Sugge.stion3 for Cross-examining them, &c., &c. 
Ttrelfth Edit. By RICHARD HARRIS, K.C. Royal Vlmo. 1903. Price Is. Gd. cloth, 

Ellis’ Trustee Acts, incliuling a Guide for Trustees to 

Investments. By ARTHUR LEE ELLIS, Barrister- at -Law. Sixth Edition, By 
L. W. BYRNE, Barrister- at -Law. Royal Vlmo. 1903. Price 6s. cloth, 

Roscoe’s Admiralty Practice. — Third Edition, By E. b. 

ROSCOE, Assistant Registrar, Admiralty Court, and T. LAilBERT MEARS, 
Barristers-at-Ljiw. Petny 84.0. 1903. Price lbs. doth, 

Bodington’s Outline of the French Law of Evidence. — 

By OLIVER E. BO DINOTON, Barrister-at-Law. Peyny^vo. 1904. Price he, cloth. 

Hamilton’s Concise Treatise on the Law of Covenants. — 

Second Edition. By G. BALDWIN HAMILTON, Barrister-at-Law. Pemy 8 re. 
1904. Price 10«. 6^4 cloth. 

The Pocket Law Lexicon. — Explaining Technical Words, 

Phrases and Maxims of the English, Scotch aud Roman Law. Eoarth Edition, By 
.TOSEPH E- MORRIS, Barrister-at-Law, Ecap. 9vo. 1905. Price Gs.Gd. cloth. 


*** -A Cataloyue of ISexjo Law Works gratis on application. 
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THE ENGLISH REPORTS 

WITHIN THE REACH OF ALL. 

Complete RE-ISSUE of ALL THE DECISIONS 
ptior to iS66 in sbout 130 volumes, 

T TTT^ objects of this great scheme of complete re-issue of all the 
English Eeports up to the commencement of the Law Reports 
in 1866 are now well known: the House of Lords Series in 
11 Volumes, the Privy Council Series in 9 Volumes, and the Cliaia ei y 
Series in '27 Volumes, are now ready, and the PolL Court Senes is in 

course of publication. 

The Cases are noted with references to later decisions in which 
a particular case may have been overruled, or distmguished, and 
a reference to the titles of the digests m winch similar cases wdl 

be found. Consultative Committee : 

The Right Hon. The Eaul of Halsbuuy, Lord Chancellor; 

TheRightHon.LoRDALVEUSTOXE,G.C.M.G.,LuraCbiefJusticeo£Exif^laud: 

The Right Hon. Sir Richard Henn Collias, Master of the Rolls ; 
Sir R. B. Fini^^y, K.C., M.P., Attorney- General. 



in 


NOW ISSUED. 

HOUSE OF LORDS (1694 to 1866), complete 
11 vols. royal 8vo. Price net, half bound, £22. 

PRIW COUNCIL I including Indian Appeals) (1809 to 
1872), complete in y vols. Price net, half bound, 

JwXo • HJS* 

CHANCERY (including Collateral Reports; (1557 to 
1866), complete in 27 vols. Price net, half 



IN THE PRESS. 

ROLLS COU^ (1829 to 1866), complete in about 
7 vols. Price per^olume net, half bound, 30s. 

The Volumes are not sold separately. 



Full particulars sent on application to 

Stevens & Sons, Ld., 1 19 & 120, Chancery Lane, London. 


♦ A targe itock of Sicond-hand Lawl^ports and Text-books on Sale. 

* ( ^ ) 




